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|, BACKGROUND o

A. The United States of America ("United States"), on behalf of the Administrator of
the United States Environmental Protection Agency ("EPA"), filed a complaint in this matter
against the City of Albion, Michigan, (the “City”) pursuant to Sections 106(b), 107(a) and

113(g)(2) of the Comprehensive Environmental Response, Compensation, and Liability Act 6f

1980%as:amended; ("CERCLA"), 42 U.S.C. §§ 9606(b), 9607(a) and 9613(g)(2).

B. The United States in its € Complaint seeks, intef alia: (1) réimbursement of costs
incurred by EPA and the Department of Justice for response actions at the Albion-Sheridan
Township Landfill Superfund Site at 29975 Erie Road,\ in Albien; Sheridan Township, Calhoun
County, Michigan, (the “Site”) together with accrued interest; (2) a declaratory judgment that the
City is liable, jointly and se"verally, for all future response costs incurred by the United States in
connection with the Site; and (3) civil penalties for violation of a Unilateral Administrative Order
(“UAO") Docket No. V-W-96-C-316, issued on October 11, 1995 by EPA under Section
106(a)¥42 U:S:C. §:9606(a), tg)éxfourlp_z lly responsible parties (“PRPs") in this matter,

including the City, to conduct response actions at the Site. =

C. The City filed a Third-Party Complaint against Cooper Industries, Inc. (“Cooper’)
named in the United States’ principal Complaint. Additionally, in response to a Counterclaim
filed against the City by Third-Party Defendént Decker Manufacturihg Co. (“Decker”), the City
filed a Counferclaim against Decker. The City filed its Third-Party Complaiht against Cooper
and Corning and Counterclaim against Decker;:dlleging that theyare liable pursuant t:o
CERCLA, 42 U.S.C. §§ 9607(a) and 9613(f), Part 201 of the Michigan Nétural Resources and

Environmental Protection Act (“NREPA"), as amended, M.C.L. § 324.20126a; Section 20129(3)
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of NREPA, M.C.L. § 324.2.0129(3), common law and statutory contribution, and other applicable
‘Federal and State law. Among other relief, the City seeks cost recovery and contribution from
the Third-Party Defendants for any damages or costs of response incurred by the City in

conjunction with the Site or as a result of the principal Complaint.

D. Cooper and Corning filed Counterclaims against the City alleging that the City is
liable pursuant to CERCLA Section 107, 42 U.S.C. § 9607, and NREPA Section 20126, M.C.L.
§ 324.20126, for past and future response costs incurred and to be incurred by Cooper and
Corning af the Site. Additionally, Cooper and Corning seek contribution from the City pursuant
to CERCLA Section 113, 42 U.S.C. § 9613, NREPA Section 201.29(3), M.C.L. § 324.20129(3),
a.nd comm.on. law contribution. Cooper and Corning also seek a declaratory judgment pursuant
to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq., finding the City liable to Cooper and
Corning for damages and response costs that have been or will be incurred at the Site. Cooper
and Corning also filed a Third-Party Complaint against Decker alleging that Decker is liable
pursuant to CERCLA Section 107, 42 U.S.C. § 9607, and NREPA Section 20126, M.C.L. §
324.20126, for past and future response costs incurréd and to be incurred by Cooper and
Corning at the Site. Additionally, Cooper and Corning seek contribution ‘;fom Decker pursuant
to CERCLA Section 113, 42 U.S.C. § 9613, NREPA Section 20129(3), M.C.L. § '32_4.20129(3),
and common law contribution. Cooper and Corriing also seek a declaratory judgment pursuant-
to the Declaratory Judgment Act, 28 U.S.C. § 2201 etseq,, finding Decker liable to Cooper and

Corning for damages and response costs that have been or will be incurred at the Site.

E. Decker filed a Counterclaim and Cross-claim against Cooper/Corning and the City,

respectively, seeking contribution pursuant to Section 113(f) of CERCLA, 42 U.S.C. § 9613(f),
N

Section 29(3) of NREPA, M.C.L. 324.20129(3), as well as common law, toward the response

costs Decker has incurred in connection with the Site. Decker’also’séeks a declaratory

-2-
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oo P

judgment puisiiant to thé Declaratory Jiidgment/Act; 28 U.S.C. § 2201 et seq., findingithe City,

Cooperandi€rhing[i&ble to Décker for damages and regpaiise €0sts that have begh oriwill

be.ifiGlirred at the Site.

HE. The City, Cooper, Corning and Decker (collectively the "Settling Defendants")
filed Answers and Affirmative Defenses denying liability’;; Seftiing' Defendants do not admit any
liability to the Plaintiff or each other arising out of the transactions or occurrences alleged in the
¢ Complaint, Counterclaims, Cross-Claims and Third-Party/Complaints and de-net-acknowiedge
deny that the releas;e or threatened release of hazardous substance(s) at or from the Site
constitutes an imminent or substantial endang'erment to the public health or welfare or the

environment.

FG. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.
§ 9621(f)(1)(F), EPA notified the State of Michigan (the "State") on June 6, 1995 of negotiations
with petentially-responsible-parties the PRPs regarding the implementation of the remedial
design and remedial action (“‘RD/RA") for the Site, and EPA provided the State with an

opportunity to participate in such negotiations. ~

G H. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA
notified the U.S. Department of Interior on June 6, 1995 of negotiations with potentially

respensible-parties the PRPs regarding the release of hazardous substances that may have

resulted in injury to the natural resources under Federal trusteeship.
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l. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA_pIaced the Site on

the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the

k]

Fedéral Register on October 4, 1989, 54 Eed. Rég. 41000, 41021.

J. In response to a release or a substantial threat of a release of a hazardous
substance(s) at or from the Site, EPA commenced on January 30, 1992, .a Remedial

Investigation and Feasibility Study ("RI/FS") for the Site pursuant to 40 C.F.R. § 300.430.

K.  EPA completed an'RIES RemediatHnvestigation(*Ri")y/Feasibility-Stuey{“FS")

Report in or about September 1994.

L. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of the FS and of the proposed plan for remedial action on September 26, 1994,
in @ major local newspaper of genefal circulation. EPA provided an opportunity for written and
oral comments from the public on the proposed plan for remedial action.~A copy of the
transcript of the public meeting is available to the public as part of the administrative record

upon which the Regional Administrator based the selection of the response action.

M. The decision by EPA on the remedial action to be implemented at the S_ite is
embodied iﬁ a final Record of Decision ("ROD"), executed on March 28, 1995, on which the
State had a reasonable opportunity to review and comment and on which the State has given
its concurrence. The ROD includes EPA's explanation for any significant differences 'b'etween

the final plan and the proposed plan as-well as a responsiveness summary to the public
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comments. Notice of the final plan wa published in accordance with Sectior\" 11 7(b) of

CERCLA;:42:U.S.C. §.9617(f).

N.  EPAissued the UAO, Docket No. V-W-96-C-316, to the City,'Cooper, Corning

and Decker on October 11, 1995. Fhe City:Cooper, Corning and. DEcKer filéd:written

B

commentsTand objectisnsitothie WA, and challeigedittisvalidity ofithe UAO: Pursuant to the

UAO, Cooper and Corning completed a Remedial Design for the selected remedial action

(“RA") at the Site, that was approved by EPA, in or about August 1897. Cooper and Corning

completed an RA Work Plan, that has-been was approved by EPA on September 4, 1997.

frede

P v g

wholly owned Subsidiary;;CDC Associates INCE(CDC’); INas acquiredicerfainproperties

adjacent to the Site in‘ofder to provide the'access requiredito implement theiRAZ

O..;iDeckeriand EPA negotiated a separate. Consent Decreg; lodged with the Coliit'on

May 27, 1998 {(the *DeckeriConsent Decree?)iiiThe City; Cooperiand.Comingihave submitted

timely objections to theiDecker Consént Decree. This Consént Decieg’is intended to

e e

ritDecree. The United Statés agreesifo move the Court {6

grrmir

withdraw théiDecker Consent Decret at the’same time!if18dges this"Consent Degree, and’siich

motion $hallnot be.opposed by the City,:Cooper.or Cofning: Upon entryiof thisiConsent

o

Decree by theCourtth
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©P. Cooper and Corning (the “Settling RA Defendants”), agree to.'. herform the
Remediat-Aetion RA construction at the Site, pursuant to the EPA-approved RA Work Pian and
RemediatBesign RD, attached as Appendix ces A and B E, respectively, and incorporated
herein by refefence. The City and Decker (the “Settling O&M Defendants”), agree to assame
perform respoensibility-fer the Operation and Maintenance (“O&M") of the remedy RA at the Site, -

pursuant to the EPA-approved O&M Plan, attached as Appendix B, and incorporated herein by

reference. Fettewing Within-fourtéeni(14) days after, entry of this Consent Decree by the Court,
EPA agrees to withdraw the UAO, Docket No. V-W-86-C-316, issued on October 11, 1995 to
the City, Cooper, Corning and Deeker. Based on the information presently available to EPA,
EPA believes that the Work will be properly and promptly conducted by the Settling Defendants

if conducted in accordance with the requirements of this Consent Decree and its A)pendices.

PQ.

U.S.C/§'9613())the
Remedial Action, including the Operation and Maintenance, selected by the ROD and the Work
to be performed by the Settling Defendants shall constitute a response action taken or ordered

by the President.

-~

QR.  The Parties recognize, and the Court by entering this Consent Decree finds,
that this Consent Decree has been negotiated by the Parties in good faith and implementation
- of this Consent Decree will expedite the .cleanup of the Site and will avoid pl;olonged and
complicated litigation between the Parties, and that this Consent Decree is fair, reasonable, and

in the public interest.
NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

il. JURISDICTION
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1. This Court has jurisdiction over the subject matter of this action l':ptizrsuant to 28
U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent
that they may have to juriédiction of the Court or to venue in this District. Settling Defendants
'shall not challenge the terms of this Consent Decree or this Court's jurisdiction to enter and

enforce this Consent Decree.

IIl. PARTIES BOUND ‘

2. This Consent Decree applies to and is binding upoh the United States and upon
Settling De_fendants and their successors and assigns. Any change in ownership or corporate
status of a Settling Defendant including, but not limited to, any transfer of assets or real or

personal property, shall in no way aiter such Settling Defendant’s responsibilities under this

Consent Decree.

3. Settling Defendants shall provide a copy of this Consent Decree to each

contractor hired by:themito perform the Work (as defined below) required by this Consent

Decree (but not each’employee of stich:contractors) ‘and to each person representing any

Settling Defendant with respect to the Site or the Work and shall condition all confracts entered - .-
/

" . into hereunder upon performance of the Work in conformity with the terms of this Consent

Decree. Settling Defendants or their contractors shall provide written notice of the Consent
Decree to all subcontractors hired to perform any bortio'n of the Work required by this Consent |
Decreé. Settling Defendants shall nonetheless be responsible for ensuring that their_ .
contractors and subcontfactors perform the Work contemplated herein in accordancé with this

o e oy
< 4

Consent Decree. With regard to the activities RAWork:

i i ot et

undertaken pursuant to this Consent

Decree, each RAicontractor and subcontractor shall be deemed to be in a contractual

-7-
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relationship with the Settling RAiDefendants within the meaning of Section 1(57(b)(3) of

CERCLA, 42 U.S.C. § 9607(b)(3). Withirégarditdithe O&NEWorkiindertaken pursuantto this|

Gons&AtiDecrds, each ©8&M coftiactor and subEbhiractor 3hall be'dsemedioiBelins

-----------

b

contractua

Lrefationship.with the Setting'O&M Deferidants Within themeaning:of Section

107(B)(3) of CERCLA#Z U SICHS 9607(b)(3)

IV. DEFINITIONS

4, Unless otherwise expressly provided herein, terms used in this Cohsent Decree
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are

used in this Consent Decree or in the appendices attached hereto and incorporated hereunder,

the following definitions shall apply:

FAdjacent Parcelszshalllmean the former “Gilliandubrateraproperties locatédiadjacent

fo the'Site purchased byIDeckeriifiroughiCDC Ao implemghtation’fthe RA

he'Adjacent

Parcels are deéscribedfifi7Appendix C. .
N

-~

"CERCLA" shall mean the Comprehensive Environmental Respdnse, Corhpensation,

and Liability Act of 1980, as amended, 42 U.S.C. §§ 9681 et seq.

G

"Consent Decree" shall mean this/?ecree and aIIAppendices attached hereto (listed in

Section YXX%XXXXI). In the event of conflict between this Consent Decree and any Aopendix {3

i

thisiConsent:Decree, this Decree shall control.

"Day" shall mean a calendar day unless expressly stated to be a working day. "Working
day" shall mean a day other than a Saturday, Sunday, or Federal B:f'Stat% oliddy. In

computing any period of time under this Consent Decree, where the last day wouid fallona
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Saturday, Sunday, or Fedéral ’,@?S”f;éfj?ﬁholiday, the period shall run until the close of business of

the next working day.

"EPA" shall mean the United States Environmental Protection Agenéy and any

successor departments or agencies of the United States.

"Futﬁre Response Costs" shall mean all costs, incl~uding, but not limited to, direct and
indirecf costs, that the United States incurs in reviewing or developing plans, reports and other
“items pursuant to this Consent Decree, verifying the Work, or otherwise ifnplgmen’ting,
overseeing, or enforcing this Consent Decree, including, but not limited to, payroli costs,

contractor costs, travel costs, Iabofatory costs, and the costs incurred pursuant to Sections VIlj,

{Rémedy Review) commencing on the date of iodgtng éntry of this Decree.

“Interest," shall mean interest at the rate specified for interest on investments of the
Hazardous Substance Superfund established under Subchapter A of Chapter 98 of Title 26 of
the US Code, compounded-on October 1 of each year, in accordance with 42 U.S.C.

§ 9607(a).

-~

s%m

those response costs orithose résponse.actions: aslto whichithe Unitéd’S States::'has reserved.its
\n_v v AL V\

YL SRR T

that the Unitéd States: 'asserteLnrghts'ag inst the Settling.Defendants com
5‘5»07"

'32

Ge OFSHEH TeS8tvations.

"Municipal Solid Waste" shall mean all waste materials generated by households,

including single and multi-family residences, and hotels and motels. The term also includes

-9-
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waste materials generated. by commercial, institutional, and industrial sources;, io the extent
such wastes (A) are essentially the same as waste normally generated by households, or (B)
are collected and disposed of with other municipal solid waste or sewage sludge as part of
normal munici;;al solid waste collection services and, regardless of when generated, would be -
considered conditionally exempt small quantity generator waste under regulations issued
pursuant to Section 3001(d)(4) of the Solid Waste Disposal Act; (42 U.S.C. § 6921 (d)(4)).

Examples of Municipal Solid Waste include food and yard waste, paper, clothing, appliances,

- consumer product packaging, disposable diapers, office supplies, cosmetics, glass and metal

food containers, elementary or secondary school science laboratory waste, and household
hazardous waste. The term does not include combustion ash generated by resource recovery
facilities or municipal incinerators, or waste from manufacturing or processing (including

pollution control) operations not essentially the same as waste normally generated by

households.

"National Contingency Plan" or "NCP" shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42

U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments theréto.

"Operation and Maintenance" or "O&M" shall mean all activities reqtired-to-operate—and

er specified in the Operation

Remedial Design’ and to be undertaken by the City and Decker.

EO&MiPerformance Standards? shall niean theimeasures of/achievement ofithe . 0&M

and’O&M WorkiPlan:

set forthlin the RODAthe Remedial Design,

-10 -
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“O&M Work” shall mean all activities pursuant to the' EPA-approved O&M :Plan thatithe

City and Decker are required to perform under this Consent Decree, except those required by

Section XXVII (Retention of Records).

“Operation and Maintenance Plan” or "O&M Plan" shall mean the document referenced
in Paragraph 168 and approved by EPA, and any amendments thereto, attached as Appendix

B, and incorporated herein by reference.

"Owner, Operator, or Lessee of Residential Property" shall mean a person who owns,
operates, manages, or leases Residential Property and who uses or allows the use of the

Residential Property exclusively for residential purposes.

"Paragraph" shall mean a portion of this Consent Decree identified by an arabic nurheral

or an upper case letter.
"Parties" shall mean the United States and the Settling Defendants.

"Past Response Costs" shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States paid at or in connection with the Sifé through the date of
ledging entry of this ConsentiDecree, plus Interest on all such costs which has accrued

pursuant to 42 U.S.C. § 9607(a) through such date.

"RA:Performance Standards" shall mean the eleantup-standards-and-other measures of
achievement of the goats-of-the-Remediat-Action RA:Work, asfset forth in the ROD and the

ey Satery

Plan.

&'U‘

"Plaintiff* shall mean the United States of America.

-11 -
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"RA Work" shall mean all activities pursuant toithelEPA approved§3AMrk Plarithat
Cooper and Corning are required to perform under this Consent Decree, except those required

by Section XXVII (Retention of Records). | N

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et

seq. (also known as the “Resource Conservation and Recovery Act?).

"Record of Decision" or "ROD" shall mean the EPA Record of Decision relating to the
Site signed on March 28, 1995, by the Regional Administrator, EPA Region 5, or his/her

delegate, and all attachments thereto. The ROD is attached as Appendix € D.

"Remedial Action" or “RA” shall mean those activities, except for Operation and
Maintenance, to be underfaken by Cooper and Corning to implement the ROD, in accordance
with the.ﬁnal Remedial Design and Remedial Action Work Plans and other plans approved by

EPA.

“Remedial Action Work Plan” or "RA Work Plan" shall mean the document referenced in
Paragraph 11 and approved by EPA, and any amendments thereto, aﬁaghed as Appendix A, -

and incorporated herein by reference.

"Remedial Design" or “RD? shall mean those activities undertaken by Cooper and

Corning to develop the final plans and specifications for the Remedial Action and approved by

EPA. The Remedial Design is attached as Appendix B E and incorporated herein by reference.

"Residential Property" shall mean single or multi-family residences, including accessory
land, buildings, or improvements incidental to such dwellings, which are exclusively for

residential use.

"Section" shall mean a pbrtion of this Consent Decree identified by a roman numeral.

-12-
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"Settling Defendants" shall mean, collectively, the Settling RA Defendéﬁtsreooper
industries—ine—and-Cerningine and the Settling O&M Defendants—City-of Atbien—ichigan:
and-BeckerMantufacturing-Corp.

“Settling O&M Defendants” shall mean the City ef Atbion—Michigan and Decker -
Manufacturing-Corp.

“Settling RA Defendants” shall mean Cooper tndustries;ine: and Corning-ne.

"Sewage Sludge" means solid, semisolid, or liquid residue removed during the treatment
of municipal waste water, domestic sewage, or other waste water at or by publicly owned or

federally owned treatment works. !

"Site" shall mean the Albion-Sheridan Township Landfill Superfund Eacility Site,
encompassing approximately 18 acres, located at 29975 East Erie Road in Abm Sheridan
Township, Calhoun County, Michigan and depicted generally on the map attached as Appendix

EE.

"Small Business" shall mean any business entity that employs ng: 'more than 100
individuals and is a "small business concern" as defined under the Small Business Act (15

]

U.S.C. 631 et sed.).

"Small Nonprofit Organization" shall mean any organization that does not distribute any
part of its income or profit to its members, directors, or officers, employs no more than 100 paid
individuals at the involved chapter, office, or department, and was recognized as a nonprofit

organization under Section 501(c)(3) of the Internal Revenue Code of 1986.

"State" shall mean the State of Michigan,_includingi:-but'not limited:to.the:Michigan

Départment of Environmental@uality "MDEQ"):

-13-
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"Supérvising 0O&M;Contractor" shall mean any of the principal contractors retained by
the Settling @&M Defendants to supervise and direct the implementation of the O&M Work

under this Consent Decree.

"Supervising RA Coftractor” shall mean’any/of the principal contractors retained by;the

e

SSHlinGTRA Detandants 16 SUpsIviss and diae the implementaien Brhe RAWGHK UNGaT this

E8ngent Decial

"United States" shall mean the United States of America.

"Waste Material" shall mean (1) any “hazérdous substancé" under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42
U.S.C. § 9601(33); [(3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C.

§ 6903(27); and (4) any "hazardous material Substance" under the Michigantawthe Natural

Resources and Environmental Protection Act (:NREPA?), as amended, MCL 324.20101.
“Work” shall mean, collectively, the RA Work and O&M Work.

V. GENERAL PROVISIONS -

5. Objectives of the Parties. The objectives of the Parties in entering' into this

Consent Decree are to protect public healthi er welfare or and the environment at the Site by
the design and implementation of response actions at the Site by the Settling Defendants, to

reimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling

€ll as the claifis of SettlingiDefendants

e i

Defendants?:

ainst.eachiother: as provided in this

Consent Decree.

6. Commitments by Settling Defendants

-14 -
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a. Cooper and Corning shall finance and perform the Remedial Action in

accordance with this Consent Decree, the ROD, and the EPA-approved Remedial Design and

RA Work Plan, and other plans, standards, specifications, and schedules set forth herein or 7@%
developed by Cooper and Corning and approved by EPA pursuant to this Consent Decree. JThe AJ °)

City and Decker shall finance and perform the Operation and Maintenance in accordance with

this Consent Decree, the ROD, the O&M Plan, and all plan amendmente and other plans,

standards, specifications, and schedules set forth herein or developed by the City and Decker

and approved by EPA pursuant to this Consent Decree. The City and Decker shall also

Decree.

b. The obligations of(C/:Zper and Corning to finance and perform the {_“Q,r

Remedial Action under this Consent Decree are joint and several as t

the event of the insolvency or other failure of either Cooper orfor%mplement the
requirements of this Consent Decree, thg %er\naining(p;rty shall complete all such requirements.

The obligations of thefc?y and Decker to finance and perform the Operation and Maintenance,

under this Consent Decree are joint and several as:tothe

o _
_ [, VAN
implement the ©&Mirequirements of this Consent Decree, the remaining shall complete

A SR

all such O&Mirequirements. iffie obligations of thie City and Decker topay.Rastandikufire

A N A R e R ¥ 5 RO TR RS TEE 7 g e 3 L e A o7 RN »_"-A HEER T TN g
Response: Costs.under this.Consent.Déecree:are séveral not joint and several:
L) bt vy el Vot orialive Awtely i Ao -l b AA Breet\eh

e oot e 3 o S b B e PP A At £ gt

i

i

7. . Compliance With Applicable Law. Ali activities undertaken by Settling-Defendants

pursuant to this Consent Decree shall be performed in accordance with the requirements of all

applicable federal and state laws and regulations. Settling Defendants must also comply with.

-15-
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all applicable or relevant and appropriate requirements of all Federal and stafe:énvironmental
laws as set forth in the ROD and the EPA-approved Remedial Design and RA Work Plan and
O&M Plan. The activities conducted pursuant to this Consent Decree, if approved by EPA,

shall be considered to be consistent with the NCP. -

8. Permits

a.  As provided in Section 121(e) of CERCLAZ42:U

L s

.S.C. §9624(€) and

e sl e=tan

Section 300.400(e) of the NCP, no permit shall be required for any portio'n of the RA Work and
0r;0&M Work conducted entirely on-site (i.e., within the areal extént of contamination or in very
close proximity to the contamination and necessary for implementation of the RA Work or O&M

Work). Where any portion of the RA Work and-O&M-Woerk-that is not on-site requires a federal

R

applications and take all other actions necessary to obtain all such RAZrelatédipermits or

approvals. Whereany partioniofine 08 M Workitnatisinotion-siterequires a federalonstate

TR T N T YT

permit-or. approval, Séttlingi@&M Defendants: sl,mOII submititimely-and complétefapplications and

takefallother. actlonsp ne

g - b R e o v St Ehy

cessary to obtain all such O&ME related permits or -approvals?

b. The Settling Defendants may seek relief under the provisions of Section
XMHX: (Force Majeure) of this Consent Decree for any delay in the performance of the RA
Work or O&M Work resulting from a failure to obtain, or a delay in obtaining, any permit

required for the RA Work or O&M Work.

c. This Consent Decree is not, and shall not be construed to be, a permit

issued pursuant to any f Federal or state statute or regulation.

9. Notice to Successors-in-Title
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a.  Atleast 30 days prior to the conveyance of any interest lﬁsthem‘*Adfacent
Parcels|-inpropertytocated-within-the-Site including, but not limited to, fee interests, leasehold
interests, and mortgage interests, Decker shall give the grantee written notice of (i) this
Consent Decree, (ii) any instrument by which an interest in real property has been conveyed
that confers a right of access to the Site (hereinafter referred to as "_access easements")
pursuant to Section tX (Access and Institutional Controls), and (iii) any instrument‘ by which an
interest in real property has been conveyed that confers a right to enforce restrictions on the
usé of such property (hereinafter referred to as “restrictive easements”) pursuant to Section tX

(Access and Institutional Controls). At least 36 15 days prior to such conveyance, Decker shall

¢y s i s

also give written notice to EPA, and the State@@tﬁgﬁ{tfhﬁgSé’hlﬁ&?% Defendantskifithe
e _ I o
Settling:RAIDeferdants ‘haveinot yetireceived EPA'S Certification of:

et s - At} bor oot

Conpletioniof RAT] of the
proposed conveyance, including the name and address of the grantee, and the date on which
notice of the Consent Decree, access easements, and/or restrictive easements was given to

the grantee.

b. In the event of any such conveyance, Decker’s obligations under this

Consent Decree, including, but not limited to, its obligation to provide er-geetre access and

institutional controlsiwith réspectio the Adjacent'Parcels, as well as to abide by such
institutional controls, pursuant to Section tX (Access and Institutional Controls) of this Consent
Decree, shall continue to be met by Decker. In no event shall the conveyance release or

otherwise affect the liability of Decker to comply with all provisions of this Consent Decree,

absent the prior written consent of EPA. If the United States approves, the grantee may

perform some or all of the Work under this Consent Decree.
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Defendahits to rémove and usefreciof;anyicharge, fée, offassessment;iany rea SGnably

nécessary;soil filimaterial from;ithe Adjacent:Rarcels; provided that.Cooper.and Corning take

the necessary. actions 1o eliminate. any unsaféiconditions ordrainage problems catsed by their

; \
S SRR . r‘? AL L
use of such'soilfilimaterial priof:to completion;of the'RA Works|Cooperiand Corming shall

-~

name ,D”‘c”é"éiié”’rig‘sz?ﬁﬁ‘%’a’daiiiﬁn’al'ﬁﬁéuféﬁé‘%ﬁ‘fagyggehetél};liéﬁilit-“)'/’isiﬁéEiféh‘éej@b%liéiééiﬁ“ﬁ&féﬁ@ﬁﬁ _

RAWork'Shallencompassthe’Adjacent:Parcelst;

e Tt e st U

and Corning installtas part.of the:

Vi. PERFORMANCE OF THE RA WORK BY SETTLING RA DEFENDANTS

e

/

~

10. Selection of RA'Supervising Contractor.

a. All aspects of the RA Work to be performed by Cooper and Corning aned
O&iM-Woerk-to-be-performed-by- the-City-and-Decker, pursuant to Section:;; VI (Performance of
the RAIWork by Settling RA Defendants), VIiij (Remedy Review), W IX (Quality Assufance,
Sampling and Déta Analysis), and XVII (Emergency Response) of this Consent Decree shall\‘be

_under the direction and supervision of the RA Supervising Contractors that haves been selected
by the respective Settling RA‘Defendants. Based on information provided by Settling RA

Defendants, EPA has issued an authorization to proceed for the RA Supervising Contracto — M/ﬂ \

proceed- If at any time, Settling RA Defendants propose to change .’;’\R/-"fofSupervis'ing
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Contractor, Settling RA Defendants shall give such notice to EPA and must obtéin an
authorization to proceed from EPA before the new RA Supervising Contractor performs, directs,

or supervises any RA Work under this Consent Decree.

b. If EPA disapproves a proposed RA Supervising Contractor, EPA will notify

the respective Settling RAIDefendants in writing. Settling RA Defendants shall submit to EPA a
list of contractors, including the qualifications of each contractor, that would be acbeptable to
them within 30 days of receipt of EFA's disapproval of the contractor prev_iousJy proposed. EPA
will provide written notice of the names of any contractor(s) that it _disapproves and an
authorization to proceed with respect to any of the other contractors. Settling RA Defendants

may select any contractor from that list that is not disapproved and-shall notify EPA of the name

of the contractor selected within 21 days of EPA's authorization to proceed.

c. If EPA fails to provide written notice of its authbrization to proceed or
disapproval as provided in this Paragraph and this failure prevents the respective Settling RA
Defendants from meeting one or more deadlines in a plan approved by the EPA pursuant to this
Consent Decree, such S.ettling RA Defendants may seek relief under the-provisions of Section

YV XX (Force Majeure) hereof.

11.  RemedialAction— RA"Work

a. eoopef—and—eorrrrng-SewtﬂmgBhAmiwD_"éﬁenganQ have subrhitted to EPA: a
Remedial Design and a work plan and-schedute for the perforr_nance of the Remedial Aétion at
the Site ("RA Work Plan"), that are attached as Appendix ¢es AE and B A réspectively, ‘and are
incorporated herein by reference and enforceable under this Consent Decree. EPA-'Has also

approved a construction schedule, attached as Appendix & |, that is included-in-the-Remediat
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thereinand attached as Appendix G—I.«Cg;)er and Corning shall submit to EPA and the State
. all plans, submittals, or other deliverables required under the approved Remedial-Action RA

Work Plan in accordance with the approved schedule for review and approval pursuant to

Section XlIl (EPA Approval of Plans and Other Submissions){ Eeeper-and-Cerning-shatl-

12.  €eoperand-Corning In performing the RA Work: Se

e

meet the RA Perforfhagce%@tandards and shall continue to implement the

RA, and shallifeview and consider’in:good faith any and all comments'submitted in‘response to

EPA’sinotice of proposed-issuance of Cértification of Completionof-RA.

bl

13. Modification of the RA Work Plan or Related Work Plans. -

Cor

modification to the work specified in the RA Work Plan, and/or in work plans developed
pursuant to the RA Work Plan, is necessary to achieve and-maintain the RAgPefformance
Standards or to carry out and maintain the effectiveness of the remedy Remedial Action set
forth in the ROD, EPA may require that such modification be incorporated in the RA Work Plan
and/or such .work plans., Provided, however, that a modification may only be required pursuant

to this Paragraph to the gxtent that it is consistent with the scope of the remedy RA selected in

o QA
the ROD. - | t M _
DD oo el
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b. = If Cooper and Corning object to any modification oftheRAvygrR Plan or

.......

seek dispute resolution pursuant to Section %% XXI (Dispute Resolution), ParagrapﬁG? 7T

(record review). The RA Work Plan and/or related work plans shall be modified in accordance

with final resolution of the dispute.

C. Cooper and Corning shall implement any work required by any

modifications incorporated in the RA Work Plan and/or in work pléns developed pursuant to the

RA Work Plan in accordance with this Paragraph. ;‘J a.,o"!f' Mwﬂw&v e /\)C/F‘

14. For the purposes of Paragraphs 13, 4856 and 518jonly, the "scope of the

remedy RA selected in the ROD" is: (a) removal and off-Site tréatment and disposal of drums

and.underground storage:tanks containing hazardous wastes; (b) construction of a solid waste

landfill cap consisting of a flexible membrane liner; (c) installation of a passive landfill gas

collection system; (d) installation of new wéf!l?%’fa%ﬂ@g ging'ofiabandoned wells fong-term
. ‘)/\' N - .

grotundwater; and (erir:stitutional Controls to Yimit land and groundwater use on-Site and

grotndwater-on adjacent property. A contingent remedy of in situ oxidation is provided in the

i

ROBiinithe event groundwater contaminant levels are not timely and/or sufficiently lowered is

x

 “scope of the RA selected:in theiRODH

44 45, Cooper and Corning acknowledge and agree that nothing in this Consent

Decree and the Remedial Action Work Plan constitutes a warranty or representation of any kind

-
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by Plaintiff that compliance with the work requirements set forth in the RA Wdrk Plan will

achieve the RA{Performance Standards.

4546.  Cooper and Corning shall, prior to any off-Site shipment of Waste Material
from the Site to an out-of-state waste management facility, provide written notification to the
appropriate state environmental official in the receiving facility's state and to the EPA Project
Coordinator of such shipment of Waste Material. However, this notification requirement shall
not apply to any off-Site shipmenté when the total volume of all such ship_men_ts will not exceed

10 cubic yards.

a. Cooper and Corning shall include in the written notification the following
information, where available: (1) the name and Iocatidn of the facility to which the Waste
Material are to be shipped; (2) the type and quantity of the Waste Material to be shipped; (3)
the expected schedule for the shipment of the Waste Material; and (4) the method of
transportation. Cooper and Corning shall notify the state in which the planned receiving facility

is located of major changes in the shipment plan, such as a decision to ship the Waste Material

to another facility within the same state, or to a facility in another state. -

b. Cooper and Corning shall provide the information required by

Paragraph 156.a as soon as practicable, and before the Waste Material is actually 'shipped.

o

'PERFORMANGE!OF THETORMWORKBY SETTLING O8M DEEENDANTS

s i

“Selection of O&M SUp

P

ervising:Contractor:

—

Pty
U

pursuantiteiSections: VIl (Rerformanceiof:the:O8MWork by. Settling O&M:Defendants): VALl

o " g e s s,

(REMedyReview), IX (Quality ASsurance “Sampling and. Data"Analysis), and XVl {(Emergency,

..........
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MW '

Response) of this Consent Decree sfall be under the direction and’Stpervision of the O&M

Supervising Contractorithat has been selected by the Settling O&M Defendants and approved

e

) days afterlod

jing of this!Consent Decree, Settling O&M Defendants shall

notify EPA in wiiting ofthe'name, title and qualifications of any contractor proposed to be their

V.

O&M Supervising Contractor. EPA will issue a hictice of disappro

al'or’an authorization'to

RIS

b. - _If EPA disapproves a proposed O&M Supetvising Contractor, \EPA will

e

notify the Settling O&M Defendants in writing. “Settling;O&M. Defendants’shallisubmit to EPA a

R,

listiof:contractors, including the qualifications of each contractor; thatiwould, be acceptable to

them within 30 days of receipt of EPA's disapprovalofithe contract

williprovideiwritten notice of the names of any contractor(s)‘that it disapproves and an

authorization'to proceed with'respect 1070&M Defendatits

o;any. of the.other contractors. Seft

may select any contractor from that list that:is not disapproved and shall.hotify. EPA of the name
of the contractor selected within 21 days of EPA's authorization to proceed.
c. If EPAfails to provide written notice of its.authorization to:proceed or

disapproval as provided in this Paragraph andthis failure prevents the;Settiing:0&m

Defendahts from ‘meeting ofie’or mofe’deadiines in a plan approvéd by the EPA pursuaht to this

S u

Consent Decree, suchiSetting O&M Defendaits’

may seek relief under:the’provisions of

Section X (Force Majeure) hereof, A N N .

16 8. "YOpération and Maintenance
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a.  TheGityand SHihgO8M Defendants have submitted to EPA,

and EPA'has approved:a werk plan and schedule for the performance of the Operation and
Maintenance at the Site ("Operation-and-Maintenance-O&M Plan"), that is attached as
Appendix B and is incorporated hérein by reference and enforceable under this Consent

Decree. The Operation-and-Maintenance-O&M Plan provides for implementation of the ©&H

Operatign;and Maintendigace consitentiwith setforth-in the ROD and maintenance
achievement .of the O&M Performande Standards;in-aceerdance-with-this-Consent-Becree—the
| 1 B |, 114
i - _MAhthin 10 daysoftodgingof-this-=Censent-Desree, Settling O&M

e g

Defendants shall submit an addendum to the approved Remedial Action Health and Safety Plan
for the Site to EPA for approval. The addendum to the approved Remedial Action Health and
Safety Plan for the Site shall outline spéciﬁc requirements for O&M activities and shall conform

to the applicable Occupational Safety and Health Administration and EPA requirements

including, but not limited to, 29 C.F.R. § 1910.120. ( M

b. The O&M Plan includes the following: (1) tasks for implementation of the

operation and maintenance of the remedial action; (2) a groundwater mgnitoring plan; and (3)

-

Ad;(A):

¢.  FheCityand-Beeker Settiing O&M Defendants shall implement the
activities required under the O&M Plan. Fhe-City-and-Beeker Seftling O&M:Defei

submit to EPA and the-State MDEQ all plans, submittals, or other deliverables required under
the approved O&M Plan in accordance with the approved schedule for review and EPA

approval pursuant to Section XIII (EPA Approval of Plans and Other Submissions). Settling
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O&MiDeféndants shall also make such plans, submittals or other delive W"bles availablé to

-Settling RA Defendants upon their request. The City and Decker shall commence physical

O&M aétivities at the Site pursuant to the approved schedule in the O&M Plan andj ppendix 1

W-’Q lf&
17 9. The City and Decker shall continue to implement the O&M for so long as is
P el
required under this Consent Decree, |nclud|ng Paragraph 59 (Completion:of the O&M :Work). vﬁ%

&-Qo‘n\{ de\@/éz o

- 4820.  Modification of the O&M Plan or Related Plans.

of this Consent Decree.

a. If EPA discoversinew:information.after the; ex cutlon of this.Consent

Decree by Séftiing Defendants and, based on such eiseevery Betermines that modification to
the work specified in the O&M Plan is necessary to achieve and-maintain the 0O&M
Performance Standards erte-earry-out and to operate and maintain the effectiveness of the
remedy RA set forth in the ROD, EPA may require that such modification be incorporated in the
O&M Pian. Provided, however, that a modification may only be required pursuant to this
Paragraph to the extent that it is consistent with the scope of the remedy O&M selected in the

ROD. .

b. if the City and Decker object to any modification determined by EPA to be
necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section
%% XXI (Dispute Resolution), Paragraph 67 77. (record review). The O&M Plan shall be

modified in accordance with final resolution of the dispute.

c. The City and Decker shall implement any work required by any -

modifications incorporated in the O&M Plan in accordance with this Paragraph. A‘Q
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d. Nothing in this Paragraph shall be construed to limit EPA'é authority to

require performance of further response actions as otherwise provided i

-
oz |

scope of the. O8M:sélected

215" For thy W?é?ﬁ“éf:ﬁaiégfétiﬁg?'_?;ﬁ"ﬁéfijinw!« thezis

atthe Site] (b) longterm

forlit S e iater o adjaCaR O AT RGeS A S A B Vi SaS
‘_‘ - w g - -—..g._ﬂ...‘s..“.

pros VP RoD the event grolnaWARRESHGRINARL SveISBIEIRBTNREI Gndior SUTEEnt ISWEreaTs

and the y:or:representationfofiany. kind by-Plaintiff that

nthelO&MPlan will achi

compliance:with'theiworkirequirements set forth
4923 The City and Decker shall, prior to any off-Site shipment of Waste Material
from the Site to an out-of-state waste management facility, provide writte‘;i notification to the
appropriate state environmental official in the receiving facility’s state and to the EPA project
coordinator of such shipment of Waste Material. However, the notiﬁéation requirerhent shall not

apply to any off-Site shipments when the total volume of all such shipments will hot exceed 10

cubic yards.

a. The City and Decker shall include in the written notification the following
information, where available: (1) the name and location of the facility to which the Waste
Material is to be shipped; (2) the type and quantity of the Waste Material to be shipped; (3) the

expected schedule for the shipment of the Waste Material; (4) the method of transportation.

-27-




DRAFT - JANUARY 15, 1999

The City and Decker shall not|fy the state in which the planned receiving facmty is located of
major changes in the shipment plan, such as a decision to ship the Waste Material to another

facility within the same state, or to a facility in another state.

b. The identity of the receiving facility and state shall be determined by the
City and Decker following the award of the contract for the O&M. The City and Decker shall
provide the information required by Paragraph 4923.a as soon as practicable after the award of
’ ¢
the contract and before the Waste Material is actually shipped. A 7
o+

dants shall conduct any studies and

VIll. REMEDY REVIEW

244. . Periodic Review. Settiing O8MDefe

fa

investigations as requested by EPA, in order tg'permit EPA to conduct reviews of whether the

Remedial Action is protective of human hgalth and the environment at least every five years as

~ "

requwed by Sectlon 121(c) of CERCJA and any applicable regulations.

225, EPA Selection of Further Response Actions. If EPA determines, at any time,

that the Remedial Action is not protective of human health and the environment, EPA may
- select further response actions for the Site in accordance with the requirements of CERCLA

and the NCP.

236. Opportunity To Comment. Settling Defendants and, if required by Sections

113(k)(2) or 117 of CERCLA, the public, will be provided with an opportunity to comment on any
further response actions proposed by EPA as a result of the review conducted pursuant to
Section 121(c) of CERCLA and to submit written comments for the record during the comment

| period.

VAHIX. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS

- 28 -




DRAFT - JANUARY 15, 1999

247, Settling Defendants shall use quality assurance, quality contrE)I} and chain of
custody procedures for all compliance and monitoring samples in accordance with "EPA
Requirements for Quality Assurance Project Plans for Environmental Data Qperation," (EPA
QA/RS; "Preparing Perfect Project Plans," (EPA /600/9-88/087), and subsequent amendments
to such guidelines upon notification by EPA to Settling Défe-ndants of such amendment.
Amended guidelines shall appl_y only to procedures conducted after such notiﬁca.tion.' Settling_
RA Defendants have submitted, a.nd EPA has épproved, a Quality Assurance Project Plan
("QAPP") that is consistent with the RA Work Plan, the NCP, and applicable EPA guidance

WM- Settling O&M Defendants shall use this EPA-approved QAPP for all O&M activities
W ' cénducted at the Site. If relevant to the proceeding, the Parties agree that. validated sampling
OJ’W'/‘ ' data generated in accordance with the QAPP(s) and r‘ewewed and approvzd by E_PA shall be

admissible as evidence, without objection, in any proceeding under this|Decree. Settling
Defendants shall ensure that EPA personnel and its authorized representatives are allowed
access at reasonable times to all laboratories utilized by Settling Defendants in implementing
this Consent Decree. In addition, Settling Defendants shall ensure that such laboratories shall
analyze all samples submitted by EPA pursuant to the QAPP for qUéIity a:ssurahce monitoring.
Settling Defendants shall ensure that the laboratories they utilize for the 'analysis of samples
taken pursuant to this Decree perform all analyses according to accepted EPA methods.

Accepted EPA methods consist of those methods which are documented in the "Contract Lab

Program Statement of Work for Inorganic Analysis" and the "Contract Lab Program Statement

and any amendments made thereto during

f— of Work for Organtc AnaIyS|s " datd-February 1988,
W the course of the implementation of thls/ﬁ s “reel Settling Defendants shall ensure that all
W}w laboratories they use for analysis of samples taken pursuant to this Consent Decree partlcupate

in an EPA or EPA-equnvaIent QA/QC program. Setthng Defendants shall ensure that all field

-29-




DRAFT - JANUARY 15, 1999 s C/mj
methodologies utilized in collecting samples for subsequent analysis pu_rsuan’i to this gecree

will be conducted in accordance with the procedures set forth in the QAPP approved by EPA.

258. Upon request, the Settling Defendants shall allow split or dljplicate samples to
be taken by EPA or their authorized representatives. Settling Defendants shall notify EPA not
less than 28 days in advance of any sample collection activity unless shorter notice is agreed to
by EPA. In addition, EPA shall have the right to take any additional samples that EPA deems
necessary. Upon request, EPA shall allow the Settling Defendants to take split or duplicate
samples of any samples it takes as part of the Plaintiff's oversight.of the Settling Defendants'

implementation of the Work.

1

269. Settling Defendants shall submit to EPA four (4) copies of the results of all
sampling and/or tests or other data obtained or generated by or on behalf of Settling
Defendants with respect to the Site and/or the implementation of this Consent Decree unless

EPA agrees otherwise.

2730. ~ Notwithstanding any provision of this Consent Decree, the United States

" hereby retains all of its information gathering and inspection authorities and rights, including

enforcement actions related thereto, under CERCLA, RCRA and any other applicable statutes

or regulations. , . @ MW
L

tX. ACCESS AND INSTITUTIONAL CONTROLS

2831.  If the Site, or any other property where access and/or land/water use
restrictions are needed to implement this Consent Decree, is owned or cohtrolled_by any of

the Settling Defendants, such Settling Defendants shall:
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a. é)mmencing on the date of lodging of this Consent Decfeé, provide the

United States and its representatives, including EPA and its contractors, upon preésentation of

controlied by Settling’Deféndantsito whichiaccess is required’stich-ether-property, for the

purpose of conducting any activity related to this Consent Decree including, but not limited to,

the following activities:

(1)  Monitoring the Work; _
(2) Verifying any data or information submitted to the United States ;

3) Conducting investigations relating to contamination at or near the
Site; '

4) Obtaining samples;

5 Assessing the need for, planning, or implementing additional
response actions at or near the Site;

. (6) Implementing the Work pursuant to the conditions set forth in
Paragraph 96704 of this Consent Decree; '

) Inspecting and copying records, operating logs, contracts, or other -

documents maintained or generated by Settling Defendants or their agents, consistent with
Section XXMVI (Access to Information);

(8) Assessing Settling Defendants’ compliance with this Consent
Decree; and

(9) Determining whether the Site or other property is being used in a
manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or
pursuant to this Consent Decreeg,

b. Gommencing on the date of lodging of this Consent Decree, refrain from

using the Site, or such other property, in any manner that would interfere with or adversely

affect the integrity or protectivenes of the remedial measures to be implemented pursuant to
- & al) &M@

this Consent Decree) Sug st-are-notimited-te; (i) allowiggcontrol of

access to the Site and:Adjacent:Parcels by means of a fence to be.installed by Settling' RA

-Déféndants as part.of thelRA Work: (i) Q@M@p[__ mentation of a maintenance program for

the landfill cap including protection of vegetative layer and periodic inspection; (iii) allowﬁ'
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restrictions on future development of the Site; (iv) gugmgaﬁrestrictions on construction of water

wells: and (v) advisories to all stibsequent property owners.

c.  Within 30 days of entry of this Consent Decree, execute and record in the
Recorder's Office of Calhoun County, State of Michigan, an easement, running with the land,
that (i) grants a right of access for the purpose of conducting any activity related to this Consent

Decree, and (ii) grants the right to enforce the land/water use restrictions listed in Paragraph

dl)) '}}” Decree including, but not limited to, those activities listed in Paragraph 2831.a of this Consent
s

(JV . . 2831.b of this Consent Decree, and as provided in Appendix F H of this Consent Decree, to

u implement, ensure non-interference with, or ensure the protectiveness of the remedial

D

measures to be performed pursuant to this Consent Decree. Such Settling Defendants shall
grant the access rights aﬁd the rights to enforce the land/water use restrictions to the following -
persons, (i) the United States, on behalf of EPA, and its representatives, (ii) the State and its
representatives. Within 30 days of recording the easement, such Settling Defendants shall

provide EPA with a certified copy of the original recorded easement showing the clerk's -

recording stamps. : — \L& W
2932 W For those areas of the Site,
or any other property where access and/or land/water use restrictions are needed to implement
this Consent Decree, and owned or gontrolled by persons other than any of the Settling (1)( 5)
Defendants, Settling/Defendants shall use best efforts to secure from such persons: (QM
55 A A's ShUlastr 7JJ
a.  Byrebray’

bruary 15, 1999\ an agreement to provide access therejb for|Settling
Defendants, as well as for the United States on behalf of EPA, and the Statg, asjwell as their

representatives (including contractors), for the purpose of conducting any adtivity\related to this

33¢a of this
Conse.nt Decree\;ﬂQa Q.e/,. o«-cﬁQ >"‘\B/Q""’) | o m 5 / : 5 Z
Sh@wmr%z(Qutgu%%meqhgat1g t§\(u*zzhitlz£¢7

Consent Decree including, but not limited to, those activities listed in Paragfap
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b. \Jthln_,thlrty(Bﬁ)d.m Bhientry of this ConsentiDesred 'an agreement,

enforceable by the Settling Defendants and the United States, to abide by the obligations and
restrictions established by Paragraph 2831.b of this Consent Decree, or that are otherwise
necessary to implement, ensure non-interference with, or ensure the protectiveness of the

remedial measures to be performéd pursuant to this Consent Decree; and

c. wthlﬁ;’fmrgy&(?jg)?g_’éﬁ_bfentry of this:ConsentiDecree] the execution and

recordation in the Recorder's Office of Calhoun County, State of Michigan, of an easement,
running with the land, that (i) Qrants a right of access for the purpose of conducting any activity
related to this Consent Decree including, but not limited to, those activities listed in Paragraph
2837.a of this Consent Decree, and (i) grants the right to enforce the land/water use
restrictions listed in Paragraph 2834.b of this Consent Decree, and as provided in Appendix F
H, or to ensure the protectivéness of the remedial measures to be performed pursuant to this
Consent Decree. The access rights and/or rights to enforce land/water use réstrictions shall be
granted to: (i) the United States, on behalf of EPA, and its representatives, (ii) the State and its

representatives, and (iii) the Settling Defendants.and their representatives. Within 30 days of

" the recording of the easement, Settling Defendants shall provide EPA with a certified copy of

the original recorded easement showing the clerk's recording stamps.

3633.  For purposes of Paragraph 2933 of this Consent Decree, .;'best efforts"
includes the payment of reasonable sums of money in considération of access, access
easements, land/water use restrictions, and/or restrictive easements. If any access or
land/water use restriction agreements required by Paragraphs 2831..a, 283jb 2932.a0r
2932.b of this Consent Decree are not obtained upon lodging of this Consent Decree., or any

access easements or restrictive easements required by Paragraphs 2831.c or 2932.c of this

Consent Decree are not submitted to EPA within:30 days of entry of this Consent l_)ecree,'
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Settling Defendants shall promptly notify the United States in writing, and shail include in that
notification a summary of the steps that Settling Defendants have taken to attempt to comply
with Paragraphs 2831 or 2932 of this Consent Decree. The United States may, as it deems
appropriate, assist Settling Defendants in obtaining access or land/water use restrictions, either

in the form of contractual agreements or in the form of easements running with the land.

Settling Defendants shall reimburse the United States within 30 days of receipt of a demand for

payment by EPA, for all costs incurred, direct or indirect, by the United States in obtaining such
access and/or land/water use restrictions including, but not limited to, the cost of attorney time

and the amount of monetary consideration paid or just compensation.

314. If EPA determines that land/water use restrictions in the form of state or local
laws, regulations, ordinances or other governmental controls are needed to implement the
remedy selected in the ROD, ensure the integrity and pretectiveness thereof, or ensure non-
interference therewith, Settling Defendants shall ceoperate with EPA's efforts to secure such .

governmental controls.

325. Notwithstanding any provision of this Consent Decree, tl'l_e United States
retains all of its access authorities and rights, as well as all of its rights te require land/water use
restrictions, inCluding enforcement authorities related thereto, under CERCLA, RCRA and any

other applicable statute or regulations.

XI; RA REPORTING REQUIREMENTS

336. In addition to any other requirement of this Consent Decree, Settling RA
Defendants shall submit to EPA and the State two (2) copies of written monthly RA progress
reports that: (a) describe the actions which have been taken toward achieving compliance with

this Consent Decree during the previous month; (b) include a summary of all results of
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eav—

sampling and tests and all other data received or generated by Settling Bzg@DefEndants or their

and other deliverables required by this Consent Decree completed and submitted during the
previous month; (d) describe all actions, including, but not limited to, data collection and
implementation of RA Work Plans werk-ptans, which are scheduled for the ne*t six weeks and
provide other information relating to the progress of construction, including, but not limited to,
critical path diagrams, Gantt charts and Pert charts; (e) include information regarding
percentage of completion, unresolved delays encountered or-anticipatéd 'that'may affect the
future schedule for implementation-of the Work, and a description of efforts made to mitigate
those delays or anticipated delays; (f) include any modifications to the work plans or other

\

schedules that Settling RA Defendants have proposed to EPA or that have been approved by
EPA; and (g) describe all activities undertaken in support of the Community Relations Plan
during the previous month and those to be undertaken in the next six weeks. Settling RA
Defendants shall submit these progress reports to EPA, the ©&M Settling O&M Defendants,
and the State by the tenth day of every month following the lodging of this Consent Decree until
EPA notifies the Settling RA Defendants pursuant to Paragraph 568.b of Section XAATE

(Certification of Completion).

{Certification-of-Cempletion): If requested by EPA, Settling RA:Defendants shall also provide

briefings for EPA to discuss the progress of the Work.

347.  The Settling RA Defendants shall notify EPA of any change in the schedule

described in the monthly progress report for the performance of any activity, including, but not

limited to, data collection and implementation of RA:Work:Plans; work-pians, no later than seven

. days prior to the pérformance of the activity.
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358. Upon the bccurrence of any event during performance of theRA Work that
Settling RA Defendants are required to report pursuant to Section 103 of CERCLA or Section
304 of the Emefgency Planning and Community Right-to-know Act (EPCRA), Settiing RA
Defendants shall within 24 hours of the onset of such event orally notify thé EPA Project
Coordinator or the Alternate EPA Project Coordinator (in the event of the unavailability of the
EPA Project Coordinatqr), or, in the event that neither the EPA Project Coordinator or Alternate
EPA Project Coordinator is available, the Emergency Response Section, Region 5, United
States Environmental Protection Agency. These reporting requirements are in addition to the

Jreporting required by CERCLA Section 103 or EPCRA Section 304.

369. Within 20 days of the onset of such an event, Settling jRﬁDefendants shall
furnish to Plaintiff a written report, signed by the appropriate Settling RAiDefendants' RA
Project Coordinator, setting forth the events which occurred and the measures taken, and to be
taken, in response thereto. Within 30 days of the conclusion of such an event, Settling RA

Defendants shall submit a report setting forth all actions taken in response thereto.

3740.  Settling RA’Defendants;-as-appropriate: shall submit two (2) copies of all
plans, reports, and data required by the RA Work Plan, the-O&MPlan; or any other approved
plan amendments to EPA in accordance with the schedules set forth in such pla'ns_. Settling RA
Defendants shall simultaneously submit two (2) copies of all such plans, reborts and data to the
State. All reports and other docqments submitted by Settling RA Defendants to EPA (other
than the monthly progress reports referred to above) which purport to document Settling RA
Defendants' compliance with the terms of this Consent Decree shall be signed by an authorized

representative of the Settling RA Defendants.

X O&M:REPORTING:REQUIREMENTS
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XI{l; EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS
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3846.  After review of any plan, report or other item which is requiréd to be submitted
for approval pursuant to this Consent Decree,_EPA shall: (a) approve, in whole or in part, the
submission; (b) approve the submission upon specified conditions; (c) modify the submission to
cure the deficiencies; (d) disapprove, in whole or in part, the submission, directing that the
Settling Defendants modify the submission; or (e) any combination 6f the above. However,
EPA shall not modify a submission without first providing Settling Defendants at least one
notice of deﬁciency and an opportunity to cure within fourteen (14) days, except where to do so
would cause serious disruption to the Work or where previous submissi‘or'm(s) have been

disapproved due to material defects and the deficiencies in the submission under consideration

indibate a bad faith lack of effort to submit an acceptable deliverable.

394—? In the event of approval, approVal upon conditions, or modification by EPA,
pursuant to Paragraph 3846(a), (b), or (c), Settling Defendants shall proceed to take any action
required by the plan, report, or other item, as approved or modified by EPA subject only to their
right to invoke the Dispute Resolution procedures set forth in Section XX (Dispute
Resolution) with respect to the modifications or conditions made by EPA. in the event that EPA
modifies the submission to cure the deficiencies pursuant to Paragraph 3_82;1?6:(0) and the
submission has a material defect, EPA retains its right to seek stipulated penalties, as provided

in Section XXIi (Stipulated Penalties).

408. a. - Upon receipt of a notice of disapproval pursuant to Paragraph 3846(d),
Settling Defendants shall, within fourteen (14) days or such longer time as specified by EPA in
such notice,. correct the deficiencies and resubmit the plan, réport, or other item for approval.
Any stipulated penalties applicable to the submission, as provided in Section XXII(Sﬂunggted

Peénalties), shall accrue during the 14-day period or otherwise specified period but shall not be
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payable unless the resubmission is disapproved or modified due to a material defect as

provided in Paragraphs 449 and 42 50.

b. Notwithstanding the receipt of a notice of disapproval ;;ursuant to
Paragraph 3846(d), Settling Defendants shall proceed, at the direction of EPA, to take any
action required by any non-deficient portion of the submission. Implementation of any non-
deficient portion of a submission shall not relieve Settling Defendants of any liability for

stipulated penalties under Section XXl (Stipulated Penalties).

449 In the event that a resubmitted plan, report or other item, or portion thereof, is
disapproved by EPA, EPA may again require the Settling Defendants to correct the
deficiencies, in accordance with the preceding Paragr‘aphs. EPA élso retains the right to
modify or develop the plan, report or other item. Settling Defendants shall implement any such
plan, report, 6r _item as modified or developed by EPA, subject only to their right to invoke the

procedures set forth in Section XXI (Dispute Resolution).

4250. If upon resubmission, a plan, report, or item is disapproved or modified by
EPA due to a material defect, Settling Defendants shall be deemed to hé‘;'/e failed to submit
such plan, report, or item timely and adequately unless the Settling Defendants invoke the
dispute resolution procedures set forth in Section XbX| (Dispute Resolution) and EPA's action
is overturned pursuant to that Section. T_he provisions of Section Xb¢XI (Dispute Resolution)
and Section XXIi (Stipulated Penalties) shall govern the implementation of the Work and
accrual and payment of any stipulated penalties during Dispute Resolution. If EPA's
disapproval or modification is upheld, stipulated penalties shall accrue for such violation from

the date on which the initial submission was originally required, as provided in Section XXl

(Stipdlated Penalties).
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4351. Al plans,. reports, and.other items required to be submitted t‘:o;‘EPA under this
Consent Decree shall, upon approval or modification by EPA, be enforceable under this
Consent Decree. In the event EPA approves or modifies a portion of a plan, report, or other
item required to be submitted to EPA under this Consent Decree, the approved or modified

portion shall be enforceable under this Consent Decree.
XHXIV. PROJECT COORDINATORS

44521 Within 20 days of lodging this Consent Decree, Settling RA Defendants,
Settling O&M Defendants and EPA shall notify each other, in writing, of the name, address and
telephone number of their respective designated Project Coordinators and Alternate Project
Coordinators. If a Project Coordinator or Alternate Pr;ject Coordinator initially designated is
changed, the identity of the successor shall be given to the other Parties at least 5 working
days before the changes occur, uniess impracticable, but in no event later than the actual day
the changeis made. The Settling Defendants' Project Coordinators shall be subject to
disapproval by EPA and shall have the technical expertise sufficient to adequately oversee all
aspects of the Work. No Settling Defendants' Project Coordinator shall be an attorney for any
of the Settling Defendants in this matter. He or she may assign other rebresentatives, including

other contractors, to serve as a Site representative for oversight of performance of daily

operations during remedial activities.

4553.  Plaintiff may designate other representatives, including, but not limited to,
EPA employees, and federal contractors and consultants, to observe and monitor the progress
of any activity undertaken pursuant to this Consent Decree. EPA's Project Coordinator and
Alternate Project Coordinator shall have the authority lawfully vested in a Remedial Project
Manager (RP.M) and 'an On-Scene Coordinator (OSC) by the National Contingency Plan, 40

C.F.R. Part 300. In addition, EPA's Project Coordinator or Alternate Project Coordinator shall
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have authority, consistent with the National Contingency Plan, to halt any Wo'fk" required by this

Consent Decree and to take any necessary response action when s/he determines that
conditions at the Site constitute an emergency situation or may present an immediate threat to
public health or welfare or the environment due to release or threatened release of Waste

Material.

XHV. ASSURANCE OF ABILITY TO COMPLETE WORK

4654.  NotlesSihanwhthin 30 days of-entry-of-this-Consent Decree B&fore
‘of:the RAWork:erand:the O&M.Work, asithe case may:be, Settling RA

commenceme t:

Defendants shall establish and maintain financial security in the amount of $2.6 million, and

Settling O&M Defendantg shall establish and maintain financial security in the amount of $

0.589 million, respectively, in one or more of the following forms:

a. surety bond guaranteeing performance of the Work;

b. One or more irrevocable letters of credit equaling the total estimated cost
of the Work;

c.  Atrust fund; ~

d. A guarantee to perform the Work by one or more pérent corporations or
subsidiaries, or by one or more unrelated corporations that have a substantial business
relationship with at least one of the appropriate Settling Defendants; or

e. A demonstration that one or more of the approprlate Settling Defendants
satisfy the requnrements of 40 C. F R Pa 264. 143( ).

4755 ettling Defendant seek to' demonstrate the ability to complete the
Work through a guarantee by a third party pursuant to Paragraph 4654.d of this Consent
Decree, Settling Defendants shall demonstrate that the guarantor sétisﬁes the requirements of
40 C.F.R. Part 264.143(f). If Settling Defendants seek to demonstrate their ability to complete

the Work by means of the financial test or the corporate guarantee pursuant to
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Paragraph 4654.d or 4554.¢, they shall resubmit sworn statements conveyind the information
required by 40 C.F.R. Part 264.143(f) annually, on the anniversary of the effective date of this
Consent Decree.- In the event that EPA determines at any time that the financial assurances
provided pursuant to this Section are inadequate, Settling Defendants shall, within 30 days of
receipt of notice of EPA's determination, obtain and present to EPA for approval one of the
other forms of financial assurance listed in Paragraph 4654 of this Consent Decree. Settling
Defendants' inability .to demonstrate financial ability to complete the Work shall not excuse

performance of any activities required under this Consent Decree.

4856.  If Settling RA Defendants aﬁd Settling O&M Deféndants can show that the
estimated cost to complete the remaining Work has diminished below the amounts set forth,
respectively, in Paragraph 4654 above after entry of this Consent Decree, such Settling
Defendants may, on any anniversary date of entry of this Consent Decree, or at any other time
agreed to by the Parties, reduce the amount of the financial security provided under this Section
to the estimated cost of the remaining work to be performed. Such Settling Defendants shall
sdbmit a proposal for sucﬁ reduction to EPA, in accordance with the requirements of this
Section, and may reduce the amount of the security upon approval by EP-A. In the event of a
dispute, any such Settling Defendants may reduce the amount of the security in accordance

with the final administrative or judicial decision resolving'fhe dispute.

4957.

Settling Defendants may change the form of financial assurance provided
under this Section at any time, upon notice to and approval by EPA, provided that the new form
of assurancé meets the requirements of this Section. In the event of a dispute, Settling
Defendants may change the form of the financial assurance only in accordance with the final

administrative or judicial decision resolving the dispute.

XAVl CERTIFICATION OF COMPLETION
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508. Completion of the RemediatAction’RA Wark

a Within 90. days after Settling RA Defendants conclude that the Remediat
attained, Settling RA Defendants shall schedule and conduct a pre-certification inspection to be
attended by Settling RA Defendants, Settling O&M Defendants and EPA. If, after the pre-
Work has been fully performed and the RA:Performance Standards have been attained, they
shall submit a written report requesting certification to EPA for approval, with a copy to the
State and Setiiing'©&M:Defendants, pursuant to Section XIjl (EPA Approval of Plans and Other
Submissions) within 30 days of the inspection. In the report, a registered professional engineer
and the Settling RA Defendants' Project Coordinator shall st.ate that the Remedial-Action RA
Work has been completed in full satisfaction of the requirements of this Consent Decree. The |
written report shall include as-built drawings signed and stamped by a professional engineer.
The report shall contain fhe following statement, signed by a responsible corporate official of a

Séttling RA Defendant or the Settling RA Defendants' Project Coordinator:

~.

To the best of my knowledge, after thorough investigation, | certify that the information
contained in or accompanying this submission is true, accurate and complete. | am
aware that there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowmg violations.
If, after completion of the pre-certification lnspectlon and receipt and review of the written
' report, EPA, after reasonable opportunlty to review and comment by the State, determines that
the Remedtai—Achon RA:Work: or any portion thereof has not been completed in accordance
with this Consent Decree or that the BA'Performance Standards have not been achieved, EPA

will notify Settling RA Defendants in writing of the activities that must be undertaken by Settling

RA Defendants pursuant to this Consent Decree to complete the Remedial-Aetion ﬁéfWorlZ and’
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achieve the RA Performance Standardé. P'rovided, however, that EPA may o"nly require
Settling RA Defendants to perform such activities pursuant to this-Paragraph to the extent that
such activities are consistent with the "scope of the remedy RA selected in the ROD," as that
term is defined in Paragraph43-b 14. EPA will set forth in the notice a schedule for
performance of such activities consistent with the Consent Decree and the RA Work Plan or
require the Settling RA Defendants to submit a schedule to EPA for approval pursuant to
Section XIil (EPA Approval of Plans and Other Submissions). Settling RA Defendants shall
perform all activities described in the notice in accordance with the speciﬁ'catiéns and schedules
established pursuant to this Paragraph, subject to their right to invoke the dispute resolution |

procedures set forth in Section Xb4XI (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent report requesting

Certification of Completion and after a reasonable opportunity for review and comment by the

State and Settling O8M:Defendants, that the Remediat-Action RA Work has been performed in
accordance with this Consent Decree and that the RAfPerformance Standards have been
achieved, EPA will so certify in writing to Settling RA Defendants. This certification shall
constitute the Certification of Completion of the Remediat-Action RA WOI:!_%% for purposes of this

Consent Decree, including, but not limited to, Section XXIIl (Covenants Not to Sue by Plaintiff).

a. Within 90 days after Settling O&M Defendants conclude that the. ©peratienr
and-Maintenance O&M Work has been fully performed, Settling O&M Defendants shall
schedule and conduct a pre-certification inspection to be attended by Settling O&M Defendants

and EPA. If, after the pre-certification inspection, the Settling O&M Defendants still believe that
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the epefahon—&-Mamtenaﬁce O&M . Wark has been fully performed, they shaII submlt a written
report requesting certification to EPA for approval, with a copy to the State, pursuant to Section
XI1I (EPA Approval of Plans and Other Submissions) within 30 days of the inspection. In the
report, a registered professional engineer and the Settling O&M Defendants' Project
Coordinator shall state that the Operatienrand-Maintenance O&M Work has been completed in
full satisfaction of the requirements of this Consent Decree. The report shall contain the
following statement, signed by a responsible corporate official of a Settling O&M Defendant or
the Settling O&M Defendants' Project Coordinator:

To the best of my knowledge, after thorough investigation, .I certify that the

information contained in or accompanying this submission is true, accurate and

complete. | am aware that there are significant penalties for submitting false

information, including the possibility of fine-and imprisonment for knowing
violations.

If, after completion of the pre-certification inspection and receipt and review of the writfen
report, EPA, after réasonable opportunity to review and comment by the State, determines that
the Operation-and-Maintenance O&MMWork or any portion thereof has not been completed in
accordance with this Consent Decree, EPA will notify Settling O&M Defendants in writing of the
activities that must be undertaken by Settling O&M Defendants pursuant'i_o this Consent

may only require Settling O&M Defendants to perform such activities pursuant to this Paragraph
to the extent that such activities are consistent with the "scope of the remedy O&Miselected in
the ROD," as that term is defined in Paragraph 43-b 21. EPA will set forth in the notice a
schedule for performance of such activities consistent with the Consent Decree and the O&M
Plan or require the Settiing O&M Defendants to submit a schedule to EPA for approval
pursuant to Section XIil (EPA Approval of Plans and Other Submissions). Settling 6&M

Defendants shall perform all activities described in the notice in accordance with the
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specifications and schedules established pursuant to this Paragraph, subject fo:‘their right to

invoke the dispute resolution procedures set forth in Section Xp¢X!: (Dispute Resolution).

i

b. If EPA concludes, based on the initial or any subsequeht report requesting
Certification of Completion and after a reasonable opportunity for review and comment by the
State, that the Operation-and-Maintenance O&M Work has been performed in accordance with

this Consent Decree, EPA will so certify in writing to Settling O&M Defendants. This

certification shall constitute the Certification of Completion of the ©peration-and-Maintenance

5260. Inthe event of any action or occurrence during the performance of the RA
Work which causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, Settling RAtDefendants shall, subject to Paragraph 5362, iﬁ%mediately take all
appropriate action to prevent, abate, or minimize such release or threat of release, and shall
immediately notify the EPA's Project Coordinator, or, if the EPA’S Project Coordinator is
unavailable, EPA's Alternate Project Coordinator. If neither of these persons is available, the
Settling RAiDefendants shéll notify the EPA Emergency Response Unit, Region 5. Settling RA
Defendants shall take such actions in consultation with EPA's Project Coordinator or other
available authorized EPA officer and in accordance with all applicable provisions of the_ Health
and Safety Plans, the Contingency Plans, and any other applicable plans or docume“nts
- developed pursuant to the RA Work Plénﬂnd—e&M—Haﬁ. In the event that Settling RA}
Defendants fail to-take appropriate response action as required by this Section, and EPA takes
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such action instead, Settlihg RA:Defendants shall reimburse EPA all costs of the response

action not inconsistent with the NCP within 30 days of receipt of demand for payment by EPA.
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Defendantsishall.notifyithe;EPA Emergency:ResponseiUnit, Region 5%

T

Deféndants-shall takeistich: actions in.consuitation:with:EPA 'S Project:Goordinatoror.other

plicable:provisions.of theiHealth

o SRS s SO 55 STy this eSO ARUIERATAKES Such SCTGHIRENEAd]

]

EPA ailcSstsof the F6586

Settling’O&M Defendants:shall reimburse; -Action not inconsistent

with THENCFNithin J0/GETE16t recaiplHaBTand fERayinent by EFA

5362. Nothing in the preceding Paragraphs or in this Consent Décree shall be
deemed to limit any authority of the United States: a) to take all appropriafe action to protect
human health and the environment or to prevent, abate, respond to, or minimize an actual or
threatened release of Waste Material on, at, or from the Site, or b) to direct or order such
action, or seek an order from the Court, to protect human health and the environment‘ or to
prevent, abate, respond to, or minimize an actual or threatened release of Waste Material on,

at, or from the Site, subject to Section XXIII (Covenants Not to Sue by Plaintiff).
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XVIil. REIMBURSEMENT OF RESPONSE COSTS

responsibility:for:Past Response Costs. Interest on the unpaid balance shall begin to hccrue

3::%_\7 from the date of entry of this Consent Decree. Each annual payment shall be made b

FedWire Electronic Funds Transfer ("EFT" or wire transfer) to _the U.S. Department of Justice
 account in accordance with current electronic funds transfer procedures, referencing U.S.A.O.

file number , the EPA Region and Site/Spill ID # 05-AN, and DOJ case number 90-
11-2-1109. Payments shall be made in accordance with instructions provided to the City by fhe
Financial Litigation Unit of the United States Attorney's Office for the District of Michigan
following lodging of the Consent Decree. Any payments received by the Department of Justice
after 4.00 P.M. (Eastern Time) will be credited on the next business day. The City shall send
notise that such payment has been made to the United States as specified in Section XXVIii
(Notices and Submissions) and to:

Chief, Superfund Accounting

U.S. EPA (Mail Code: MF-10J)

77 West Jackson Boulevard
Chicago, lllinois 60604

Chief, Multi-Media Enforcement Branch |
Office of Regional Counsel

U.S. EPA

77 West Jackson Boulevard

Chicago, lllinois 60604

64. . Within thirty (30)’

s of entry;ofithis Consent:Decree, Décker shall payito.the

B

Résponse Costs;:

et Potrad]
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D

Department.ofiusti

céa

R N B R - A Sa L

DOJicase Rumber90-11:2-1109. :The:payment shall befmadefin accordanice with'instrictions

provided toIDECKE By the Financial Liigatien-unit of the United/StatesiAttorne s Office for. the

onsent Decrée ZANY payments receiVed by the

District ofiMichigan followingflodaing Shthe:

OaM-Befendants {R&iCity and,Deckér shall 85&H pay to the EPA Hazaldous Substance
4 50,000
Superfund the amount of $266,666 106-800 for Future Response Cost§ | This € entire amount

of:$200,000shall be deposited in the Albion-Sheridan Township Landfill Superfund Site Special

Account within the EPA Hazardous Subsg(rfi Superfund to be retained and used to reimburse
b

EPA for future response costs at the Site. 8 amountshall be in full satisfaction ofthe Setting

e

Defendants’ respensibility:for Futlire’Response Costs¥ The-Settling-O&M-Defendants The/City

and Decker. shall make all payments required by this Paragraph in the form of a certified or
cashier's check or checks made payable to "EPA Hazardous Substance Superfund--Albion-
Sheridan Township Landfill Superfund Site Special Account" and referencing the EPA Region

and Site/Spill ID # 05-AN, and DOJ case number 90-11-2-1109, and the name and address of |
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the party making payment.. The SettlingPefendants City and Decker shall se.ﬁ& their; checks to
U.S. EPA, Superfund Accounting, P.O. Box 70753, Chicago, lllinois 60673 and shall send
copies of the checks to the United States és specified in Section XXVI1I (Notices and

Submissions) and Paragraph 5463 of this Consent Decree.

o ool
5666. i the event that the payments required1 by Paragraph 5565 are not made 1
. Settling-O&M-Defendants the

City oriDeckerasitheicase.may.be; shall pay Interest on the unpaid balance fiomahe due date.

£

The Interest shall accrue through the date of the Settling-O&M-Defendants® City:Sor,Deckers
9 4 AN :

payment"g"}(‘Payments of Interest made under this Section shall be in addition to such other

remedies or sanctions available to Plaintiff by virtue of Settling-O&M-Defendants' {he City.s 0

Deckers failure to make timely payments under this Section.

XVHIX. INDEMNIFICAT[ON AND INSURANCE

5767. a. The United States does not assume any Iiability by entering into this
agreement or by virtue of any designation of Settling Defendants as EPA's authorized
representatives under Section 104(e) of CERCLA. Settling Defendants siiall indemnify, save
and hold harmless the United States and its officials, agents, employees, contractors,
subcontractors, or representatives for or from any and all claims or causes of action arising

from, or on account of, negligent or other wrongful acts or omissions of Settling Defendants,

. their officers, directors, employees, agents, contractors, subcontractors, and any persons acting

on their behalf or under their control, in carrying out activities pursuant to this Consent Decree,
including, but not limited to, any claims arising from any designation of Settling Defendants as
EPA's authorized representatives under Section 104(e) of CERCLA. Further, the Séttling
Defendants agree to pay the United States all costs it incurs including,. but not limited to,

attorneys fees and other expenses of litigation and settlement arising from, or on account of,
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claims made against the United States based on negligent or other wrongful écis or omissions

of Settling Defendants, their officers, directors, employees, agents, contractors, subcontractors,

and any persons acting on their behalf or under their control, in carrying out activities pursuant
- to this Consent Decree. The United States shall not be held out as a party to ény contract

entered into by or on behalf of Settling Defendants in carrying out activities pursuant to this

Consent Decree. Neither the Settling Defendants nor any such contractor shall be considered

an ageht of the United States.

b. The United States shall give Settling Defendants notice of any claim for ?&X

YeN's

A which the United States plans to seek indemnification pursuant to Paragraph 5767.a, and shall o i+
& . w
: 4’/){:,\0 consult with Settling Defendants prior to settling such claim. WW””W' “‘:f 2 "

9;"; o ' 5868.  Settling Defendants waive all claims against the United States for damages or
vf(w reimbursement or for set-off of any payments made or to be made to the United States, arising
from or on account of any contract, agreement, or arrangement. between any one or more of
Settling Defendants and any person for performance of Work on or retating to the Site,
including, but not limited to, claims on account of construction delays. In-addition, Settling
Defendants shall indemnify and hold harmless the United States with reépect to any and all
claims for damages or reimbursement arising from or on account of any contracf, agreement, or
arrangement between any one or more of Settling Defendants and any peréon for performance

of Work on or relating to the Site, including, but not limited to, claims on account of construction

delays.

5969.  No later than 15 days before commencing any on-site RA Work, Settling RA
Defendants shall secure, and shall maintain until the first anniversary of EPA's Certification of
Completion of the Remediat-Aetion RA:Work pursuant to Paragraph 5858.b of Section XA/

(Certtification of Completion) comprehensive general liabjlity insurance with limits of $1 million,
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combined single limit, and automobile liability insurance with limits of $1 millic;n} combined
single limit, naming the United States as an additional insured. In addition, no later than 15
days before commencing any on-site O&M Work, Settling O&M Defendants_shall secure, and
shall maintain until the first anniversary of EPA's Certification of Completion of the Operation-&
Maintenance O&MiWork pursuant to Paragraph 5159.b of Section XIVI (Certification of
Completion) comprehensive general liability insurance with limits of $1 million, combined single
limit, and automobile liability insurance with limits of $1 million, combined single limit, naming
the United States as an additional insured. For the duration of this Consent Decre_e, Settling
Defendants shall satisfy, or shall ensure that their contractors or subcontractors satisfy, all

\

applicable laws and regulations regarding the provision of worker's compensation insurance for
all persons performing the Work on behalf of Settling befendants in furtherance of this Consent
Decree. Prior to commencement of the Work under this Consent Decree, Settling Defendants
shall provide to EPA certificates of such insurance and a copy of each insurance policy.

Settling Defendants shall resubmit such certificates and copies of policies each yearon the
anniversary of the effective date of this Consent Decree. If Settling Defendants demonstrate by
evidence satisfactory to EPA that any contractor or subcontractor mainta\ins insurance
equivalent to that described above, or insurance coverinQ the same riské but in a lesser
amdunt_, then, with respect to that contractor or subcontractor, Settling Defendants need

provide only that portion of the insurance described above which is not maintained by the

contractor or subcontractor.

Jre

]
XVHX. FORCE MAJEURE , UnS OV M o>

6670. "Force majeure," for purposes of this Consent Decree, is defined as any event

arising from causes beyond the control of the- , of any entity controlled by

Settling Defendants, or of Settling Defendants' contractors, that delays or prevents the
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minimized to the greatest extent possible. | "Force Majeure" does not include financial inability to

complete the Work or a failure to attain the RA Performance Standards:or the:O&M
pettfidnce StandaES S S ERSETTRY be. onse Weggunt " glloo St nkumelke S
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G’
6474, occurred that may delay the pe or(la:nce_of any-

-obligation under this Consent Decree, whether or not caused by a force majeure event, the befe,

5

Settling RA'Defendants or Seftlifig/O&M Deferidants ; asthe caseimayibe ishall notify orally
EPA's Project Coordinator or, in his or her absence, EPA's Alternate Project Coordinator or, in
the event both of EPA's designated representatives are unavailable, the Director of the
Superfund Division, EPA Region 5, with_in_ two' (2) days of when Settling Defendants first knew
that the event might cause a delay. Within five (5) days thereafter, Settling Defendants shall
provide in writing to EPA an explanation and description of the reasons f,E;'r the delay; the
anticipated duration of the delay; all actions taken o'r to be taken to prevent or minimize the |
delay; a schedule for implementation of any measures to be taken to prevent or mitigate the
delay or the effect of the delay; the Settling Defendants' rationale for attributing such delay to a
force majeure event if they intend to assert such a claim; and a statement as to whether, in the
opinion of the Settling Defendants, such event may cause or contribute to an endangerment to
public health, welfare or the enyirbnment. The Settling Defendants shall include with -any notice
all available documentation supporting their claim that the delay was attributable to é force

majeure. Failure to comply with the above requirements shall preclude Settling Defendants

from asserting any claim of force majeure for that event for the period of time of such failure to
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comply, and for any additional delay caused by such failure. Settling RA Defendants or Settling

O&MiDéfendants. as the'caseimay be, 'shall be deemed to know of any circumstance of which

1

{72)

pet=rtiinty

stchiSettling RA Defendants or:Settling O&M Déféndants, any entity controlled by stichiSettling

-RA

GET R g

efendants’ contractors knew or should have known.

oty

RA Defendants or Settling:O&M:Defendants, or stch Settling RA'Defendants' or Setting O&M

/

6272.  If EPA agrees that the delay or anticipated delay is attributable to a force '
majeure event, the time for performance of the obligations undef this Consent Decree that are
affected by the force majeure event will be extended by EPA for s_uch time as is necessary to
complete those obligations. An extension of the time for performaﬁce of the obligations
affected by the force majeure event shall not, of itself, extend t.he time for performance of any
other obligaéion. If EPA does not agree that the delay or anticipated delay has been or will be
caused by a force majeure event, EPA Will notify the Settling Defendants in writing of its
decision. If EPA agrees that the delay is attributable to a foréé majeure event, EPA will notify
the Settling Defendants in writing of the length of the extension, if any, for performance of the

obligations affected by the force majeure event.

-~

6373. If the Settling Defendants elect to invoke the dispute resolution procedures set
forth in Section X4 (Dispute Resolution), they shall do so no later than 15 day_S after receipt
of EPA's notice. In any sﬁch proceeding, Settling Defendants shall have thé burden of -
demonstrating by a preponderance of the evidence that the delay or anticipated delay has been
or will be- caused by a force majeure event_, that the duration of the delay or the extension
sought was 6r will be warranted under the ;:ircumstances, that best efforts were exercised to
avoid and mitigate the effects of the delay, and that Settling Defendants complied witﬁ tﬁe

requirements of Paragraphs 6670 and-6471, above. If Settling Defendants carry this burden,
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the delay at issue shall be deemed not to be a violation by Settling Defendanfs of the affected

obligation of this Consent Decree identified to EPA and the Court.

XpéXI. DISPUTE RESOLUTION

6474.  Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes
arising under or with respect to this Consent Decree. However, the procedures set forth in this
-Section shall not apply to actions by the United States to enforce obligations of the Settling

Defendants that have not been disputed in accordance with this Section.

6575 Any dispute which arises under or with respect to this Consent Decree shall in
the first instance be the subject of informal negotiations betweén the parties to the dispute. The
period for informal negotiations shall not exceed 20 days from the time the dispute arises,
unless it is modified by written agreement of the parties to the dispute. The dispute shall be

considered to have arisen when one'party sends the other parties a written Notice of Dispute.

6676. a. In the event thét the parties cannot resolve a digpute by informal
negotiations under the preceding Paragraph, then the position advanced by EPA shall be
considered binding unless, within ten{16} thirty:(30) days after the conclusion of the informal
negotiation period, Settling Defendants invoke the formal dispute resolution’ procedures of this
Section by serving on the United Stateé a written Statement of Position on the matter in dispute,
includiné, but not limited to, any factual data, anafysis 6r opinion supporting that position and
any supporﬁng documentation relied upon by the Settling Defendants. The Statement of
Position shall specify the Settling Defendants’ position as to whether formal dispute 'résolution

should proceed under Paragraph 6777 or Paragraph 6878.
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b.  Within ter{48} thirty(30) days after receipt of Settling Dl':ef-endants'
Statement of Position, EPA will serve on Settling Defendants its Statement of Position,
including, but not limited to, any factual data, analysis, or opinion supporting that position and
all supporting documentatioh relied upon by EPA. EPA's Statement of Position shall include a
statement as to whether formal dispute resolution should proceed under Paragraph 6777, or

6878. Within ten (1Q) days after receipt of EPA's Statement of Position, Settling Defendants

may submit a Reply.

?
60 |

C. If there is disagreement between EPA and the Settling Defendants as to
whether dispute resolution should proceed under Paragraph 6777 or 6878, the parties to the
dispute shall follow the procedures set forth in the paragraph determined by EPA to be
applicable. However, if the Settling Defendants uitimately appeal to the Court to resolve the
dispute, the Court shali determine which paragraph is applicable in accordance with the

standards of applicability set forth in Paragraphs 6777 and 6878.

671 Formal dispute resolution for disputes pertaining to the selection or adequacy
of any response action and all other disputes that are accorded review on the administrative
record under applicable principles of administrative law shall be conductéd pursuant to the
procedures set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any
response action includes, without limitation: (1) the adequacy or appropriaténess of plans,
procedures to implement plans, or any other items reqdiring approval by EPA under this
Consent Decree; and (2) the adequacy of the performance of response actions taken pursuant

to this Consent Decree. Nothing in this Consent Decree shall be construed to allow any dispute

by Settling Defendants regarding the validity of the ROD's provisions.

a. An administrative record of the dispute shall be maintained by EPA and

shall contain all s Statements of p Position, including supporting documentation, submitted
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pursuant to this Section. Where appropriate, EPA may allow submission of sﬂbplemental s

Statements of p E;ositioh by the patrties to the dispute.

b. The Director of the Superfund Division, EPA Region 5,-will issue a final

administrative decision resolving the dispute based on the administrative record described in

Paragraph 6777.a. This decision shall be binding upon the Settling Defendants, subject only to |

the right to seek judicial review pursuant to Paragraph 6%e 77¢. and d.

c.  Anyadministrative decision made by EPA_ pursuant to Paragraph 6777.b.
shall be reviewable by this Court, provided that a motion for judicial review of the decision is
filed by the Settling Defendants with the Court and served on all Parties within 10 days of
receipt of EPA's decision. The motion shall include a ‘description of the matter in dispuie, the
efforts made by the parties to resolve it, the relief requested, and the schedule, if any, within

which the dispute must be resolved to ensure orderly implementation of this Consent Decree.

The United States may file a response to Settling Defendants' motion.

d. In proceedings on any dispute governed by this Paragraph, Settling
Defendants shall have the burden of demonstrating that the decision of the Superfund Division
‘Director is arbitrary and capricious or otherwise not in accordance with law. Judicial review of

EPA's decision shall be on the administrative record compiled pursuant to Paragraph 6—777a

6878. Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrative

record under applicable principles of administrative law, shall be governed by this Paragraph.

a. Following receipt of Settling Defendants' Statement of Position submitted
pursuant to Paragraph 6676, the Director of the Superfund Division, EPA Region 5, will issue a

final decision resolving the dispute. The Superfund Division Director's decision shall be binding
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on the Settling Defendanté unless, within 10 days of receipt of the decision, tt;ei Settling
Defendants file with the Court and serve on the parties a motion for judicial review of the
decision setting forth the matter in dispute, the efforts made by the parties to resolve it, the
relief requested, and the schedule, if any, within which the dispute must be resolved to ensure
orderly implementation of the Con_sent Decree. The United States may file a response to

Settling Defendants' motion.

b. Notwithstanding Paragraph P Q of Section | (Background) of this Consent
Decree, judicial review of any dispute governed by this Paragraph shall be governed by

applicable principles of law.

6979. The invocation of formal dispute resblution procedures under this Section
shall not ext_end, postpone or affect in any way any obligation of the Settling Defendants under
this Consent Decree, not directly in dispute, unless EPA agreesior the Court agrees orders
otherwise. Stipulated penalties with respect to the disputed matter shall continue to accrue but
payment shall be stayed pending resolution of the dispute as provided in Paragraph 7889.
Notwithstanding the stay of payment, stipulated penalties shall accrue frgm the first day of
noncompliance with any applicable provision of this Consent Decree. In the event that the
Settling Defendants do not prevail on the disputed issue, stipulated penalties shall be assessed

and paid as provided in Section XXII (Stipulated Penalties).

XXil: STIPULATED PENALTIES

[ pp——

7080.  Settling RADefendants or:Settling O&M Defendants, as the €ase may be,

shall be liable for stipulated penalties in the amounts set forth in Paragraphs 7+81.a and 7282

and-73 to the United States for }ailure to comply with the requirements of this Consent Decree

specified below, unless excused under Section XWX (Force Majeure). “"Compliance" by
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Setting RR Defendants or Setiiiig OENDSERAEHIS S the case may be; shallinclude
completion of the applicable activities under this Consent Decree or ény work plan or other plan
approved under this Consent Decree identified below in accordance with all applicable
requirements of law, this Consent Decree, the RA Work Plan and O&M Plan, and any plans or

other documents approved by EPA pursuant to this Consent Decree and within the specified

time schedules established by and approved under this Consent Decree.

F481. a. The following stipulated penalties shall accrue per violation per day for

any noncompliance identified in Subparagraph b:

Penalty Per Violation Per Day Period of Noncompliance

1

) 7
$2;600 1000 1st through 14th day 5#% “"a"‘\

$4-000 2000 15th through 30th day W
$8,666 4000 31st day and beyond
b. Compliance Milestones.

1. Failure to adequately or timely complete thg following

submissions/activities set forth in the RA Work Plan shall subjéct Seﬁliné RA Defendants to the

stipulated penalties established in Subparagraph a.:

N ,w'@M ae-days—of—the-laﬁgﬁtﬂ)—eap-comp!ehﬁﬁ e '
w//&‘ W Record access and deed restrictions on all property as de%;cribed
in the ROD within.3€(days of entry of this Consent Decree




Complete all ether RA Work tasks by the dates requrred in the

constructronschedul  in A endrxGl i
@i'f gfowaé o heure notioe 1o

Coordinator of:any; chang

C S it
&/ bc @N Failure to adequately or timely complete the foIIowrng
“\ R

submissions/ actrvrtles set forth in the O&M Plan andithis Consent Decree shall subject Settling

O&M Defendants to the stipulated penalties established in Subparagraph a.:

ﬂ}ﬂ\_ Initiate O&M as provided in the O&M Plan schedule.

W Mlnrtrate quarterly groundwater and drinking water monitoring by
August-15-1999 consi; consistentwith:the schedule’injAppendix.liand

W R SR PIER.

ﬁCompIete quarterly groundwater and drinking water monitoring as
provided in the O&M Plan schedule.

Initiate annual groundwater monitoring as provided in the O&M
Plan schedule.

A
q
P's
_ ¢ Q
N @0 Complete annual groundwater monitoring as provided in the O&M )
Plan schedule.
J

Initiate five-year review groundwater monitoring as provided in the
O&M Plan schedule.

Complete five-year review groundwater monltorlng as provided in
the O&M Plan schedule. N

=== Complete O&M-as provided in the O&M Plan schedule.

‘Payment of any PastiResponse Costs: mstallment payment by the
6C|ty as required by this Consent | Decree rishall
- : sed’ anyépie‘ alty based ‘on the

et beond 1o

_écké‘f required by this.Cons Deéree(wp(*wl»]

Implementation of the access and institutional controls by Decker;
on-property-ewned-by Decker on the’Adjacent Parcels, as
provided in Paragraph 2837 of this Consent DecreZ

7(%»9”*&%
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7282. The following stipulated penalties shall accrue per violation per day for failure
of Settling RA Defendanté and or. Settling O&M Defendants to submit timely or adequate
reports or other written documents pursuant to the RA Work Plan and O&M Plan, respectively,

and this Consent Decree:

- Penalty Per Violation Per Day *  Period of Noncompliance :
$ 500 1st through 14th day -
$1,000 15th through 30th day - At
$2,000 31st day and beyond

7483. All penalties shall begin to accrue on the day after the complete performance

nnnnn

is due or the day a violation occurs, and shall continue to accrue through the final day of the
correction of the noncompliance or completion of the activity. However, stipulated penalties
shall not accrue: (1) with respect to a deficient submission under Section Xl (EPA Approval of
Plans and' Other Submissions), during the period, if any, beginning on the 31st day after EPA's
receipt of such submission until the date that EPA notifies Settling Defendants of any |

deficiency; (2) with respect to a decision by the Director of the Superfund Division, ERPA Region

any, beginning on the 21st day after the date that Settling Defendants' reply to EPA's Statement

of Position is received until the date that the Director issues a final decision regarding such
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dispute; or (3) with respect to judicial review by this Court of any dispute unde"f Section XBXT
(Dispute Resolution), during the peri'od, if any, beginning on the 31st day after the Court's
receipt of the final submissio_n regarding the dispute until the date that the Court issues a final
decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of

separate penalties for separate violations of this Consent Decree.

7584.  Following EPA's determination that Settling RA'Defendants have failed to

comply with apiRA requirement of this Consent Decree, EPA may give Settling RADefendants

A A

written notification of the same and describe the noncompliance. EPA may send the Settling

RA Defendants a written demand for the payment of the penaities. However, penalties shall

accrue as provided in the preceding Paragraph regardless of whether EPA has notified the

e

the Sett

pendlties Shalli@tcrue’as prdvided in #8%preds “’,,E"arafé’rapﬁ“’fegar"éiessaciwh"étherEPA‘fhﬁﬁ
notifigd thelSettiing O&M:Defendants of‘a vidlation:! 783

7686. All penalties accruing under this Section shall be due and payable to the
United States within 30 days of the Settling Defendants' receipt from EPA of a demand for
payment of the penalties, unless Settling Defendants invoke the Dispute Resolution procedures
under Section XXl (Dispute Resolution). All payments to the United States under this Section
shall be paid by certified or cashier's check(s) made payable to "EPA Hazardous Su.bstances
Superfund,” shall be mailed to the U.S.-Environmental Protection Agency, Superfund

Accounting, P.O. Box 70753, Chicago, lllinois 60673, shall indicate that the payment is for
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stipulated penalties, and shall reference the EPA Region and Site/Spill ID # 0;5-AN, the DOJ
Case Number 90-11-2-1109, and the name and address of the party making payment. Copies
of cﬁeck(s) paid pursuant to this Section, and any accompanying transmittal letter(s), shall be
sent to the United States as pfovided in Section XXVIII (Notices and Submissions), and to the

addressees in Paragraph 5463 of this Consent Decree.

7787. - The payment of penalties relating-toithe RA'Workishall not alter in any way
Settling RA'Defendants' obligation to complete the performance of the RA:Work required under

this Consent Decree.

heé.payment of penalties relatingito the:O&M Workishall notalterinzany way.

1

Settling:0&M:Deféndantsobligation toicomplete théiperformance ‘ofithe’ ©&M Workirequired

under.this{Consént: Decrée:

7889.  Penalties shall continue to accrue as provided in Paragraph 7483 during any

Pt

diéputé resolution period, but need not be paid ﬁntil the following: -

a. If the dispute is resolved by agreement or by a decision of EPA that is not
appealed to this Court, accrued penalties determined to be owing shall be paid to EPA within 15

days of the agreement or the receipt of EPA's decision or order;

b. If the dispute is-appealed to this Court and the United States prevails in
whole or in part, Settling Defendants shall pay all accrued penalties determined by the Court to
be owed to EPA within 60 days of receipt of the Court's decision or order, except as provided in

Subparagraph c below;

C. If the District Court's decision is appealed by any Party, Settling

Defendants shall pay all accrued penalties determined by the District Court to be oyving to the
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United States into an interésthearing escrow account within 60 days of receif;t of the Court's
decision or order. Penalties shall be paid into this account as they continue to accrue, at least
every 60 days. Within 15 days of receipt of the final appellate court decision, the escrow agent
shall pay the balance of the account to EPA or to Settling Defendants to the extent that they

prevail.

7990. a. If Settling Defendants fail to pay stipulated penalties when due, the

United States may institute proceedings to collect the penalties;-as-welt-as-interest—Settling

b. Nothing in this Consent Decree éhall be construed as prohibiting, altering,
or in any way Iimi-ting the ability of the United States to seek any other remedies or sanctions
available by virtue of Settling Defendants' violation of this Decree or of the statutes and
regulations upon which it is based, including, but not limited to, penalties pursuant to Section
122(1) of CERCLA. Provided, however, that the United States shall not seek civil penalties
pursuant to Section 122(1) of CERCLA for any violation for which a stipulgted penalty is

provided herein, except in the case of a willful violation of the Consent Decree.

80977  Notwithstanding any other provision of this Section, the United States may, in
its unreviewable discretion, waive any portion of stipulated penalties that h\ave accrued pursuant

to this Consent Decree.

XXIll. COVENANTS NOT TO SUE BY PLAINTIFF

8492. In consideration of the actions that will be performed and the payments that will
be made by the Settling O&M Defendants under the terms of the Consent Decree, and except

as specifically provided in Paragraphs 8293, 8394, and 89700 of this Section, the United States

=il
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“ to Sections 106 -and 107(a) of GERCLA and Section§7003 of RCRA relating to the Site. Exeept
w With respect to Fu(mgﬁé?éﬁt liability of the Eity Settling:0&M:Defendants, these covenants

nsent Decree. . the-receiptby-EPAof the

not to sue shall take effect uponientry ofithis C

TO¥ M
{Reimbtrsement-of Response-Costs): With respect to future};ability of the Settling O&M

Defendants, these covenants not to sue shall take effect upon Certification of Completion of

Operation-and-Maintenance O&M,Work by EPA pursuant to Paragraph 5459.b of Section XRA/|

(Certification of Completion). These Ei:;g;ntiﬁ’ﬁéd?éffé*ctix)é’ﬁ?é‘é‘?’@ffffﬁ’”é’”s%‘ covenants not to sue are

conditioned upon the satisfactory performance by Settling O&M Defendants of their obligations

under this Consent Decree. These covenants not to sue ﬁend only to the Settling O&M

T T T G e Tt .
‘covenants not:to sue'(and -
D W

ST

resivations.of fights theretdy shallaisoapply toiSattling:O8M Defénd an"t'gofﬁce”r"s“fc}nr‘éctors ;

f""ﬂ
Defendants and do not extend to any other person(‘téﬁiéﬂs“é:

3 e

an

5 IV

‘employees, stccessors;"and assigns, Bt onlytdithe extent that the allégediliability ofithe

extent that the alleged iability aros€’independently ofithe alleged Tiability of the SEttling O&M

Défendant;

8293.  United States' Pre-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to

issue an administrative order seeking to compel Settling O&M Defendants
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a to perform further response actions relating to the Site; dr‘-

b- to reimburse the United States for additional costs of response] if, prior to

Certification of Completion of the Remediat-Action Q&M Work:

(1) conditions at the Site, previously unknown to EPA, are discovered, -
or

(2) information, previously unknown to EPA, is received, in whole or
in part,

and these previously unknown conditions or information together with any other relevant

information indicates that the Remediat-Action OpgﬁatlonfqugﬁLeng”ﬁﬁ is not protective of

human health or the environment.

1

8394. United States' Post-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to

issue an administrative order seeking to compel Settling O&M Defendants
a. to perform further response actions relating to the Site or

b. to reimburse the United States for additional costs of response if,

subsequent to Certification of Completion of the Remediat-Actionr O&M " Work:

1) conditions at the Site, previously unknown to EPA, are discovered,
or

(2) information, previously unknown to EPA, is received, in whole or
in part,

and these previously unknown conditions or this information together with other relevant

information indicate that the Remediat-Action ®peration:and:Maintenance is not protective of

human health or the environment.
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8895.  For purpéses of Paragraph 8693, the information and the conditions known to

EPA shall include only that information and those conditions known to EPA as of the date the

RGB—was—s1gﬁed of:lodging:of. thls‘Consent Decree and set forth in the Recard of Decision for
2 »s)

the Slte and' the

only that information and those conditions known to EPA as of the date of Certification of

Compleg%i\f ‘%f the Remediat-Aetion O&MWork and set forth in the Record of Decision, the

administrativerecord; or in any information received by EPA pursuant to the requirements of

this Consent Decree prior to Certification of Completion of the Remedial-Action Q&M Work.

8596. In consideration of the actions that will be performed by the Settling RA

Defendants under the terms of the Consent Decree, and except as specifically provided in

the’'Settling/RA Defendants;these covenants not to sUe"shall take effectilipon€ntry ofithis

ConsentiDecree. With respect to future liability, these covenants not to sue shall take effect
upon Certification of Completion of the Remediat-Aetien RARWork by EPA pursuant to
Paragraph 5858.b of Section XV (Certification of Completion). These contintied
effectiveness of these covenants not to sue are conditioned upon the satisfactory performance
by Settling RA Defendants of their obligafions under this Consent Decree. These covenants

not to sue extend only to the Settling RA Defendants and do not extend to any other person.

These Covena t nofito suei(and: reservatlonf of rights: thereto) shall alsoiapplyto.Settling’RA

Defendants*officers . directors, and employees; é‘successors,«and-faSSIgns-,é;but,only‘:tozthe;;extent

LH O ebond
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el IO G et

RAD&fefidant {andifiot&iihie xtentithat thelalisgediiiabilityfarose indeperdently;of s allsgad
=4 g.w.w

liability‘of.the SeftlingiRADeféndant] | .

86 7

Nkt

United States' Pre-certification Reservations. Notwithstanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decree is

without prejudice to, the right to institute proceedings in this action or in a new action, or to

‘issue an administrative order seeking to compel Settling RA Defendants

)

to perform further response actions relating to the Sitefi or

b- to reimburse the United States for additional costs of responsei if, prior to
Certification of Completion of the Remedial Action:

@) conditions at the Site, previously unknown to EPA, are discovered,
or

(2) information, previously unknown to EPA, is received, in whole or
in part,

and these previously unknown conditions or information together with any other relevant
information indicates that the Remedial Action is not protective of human health or the

environment.

8798.  United States' Post-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to

issue an administrative order seeking to compel Settling RA Defendants:

a: to perform further'response actions relating to the Sitei or
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b- to reimburse the United States for additional costs of res':pbnse!,‘? if,
subsequent to Certification of Completion of the Remedial Action:

(1) conditions at the Site, previously unkr(10wn to EPA, are discovered,
or

(2) information, previously unknown to EPA, is received, in whole or
in part, -
and these previously unknown conditions or this information together with other relevant
information indicate that the Remedial Action is not protective of human health or the

environment.

‘q

8899. For purposes of Paragraph 8697, the information and the conditions known to

EPA shall include only that information and those conditions known to EPA as of the date the

ROb-was-signed of lodging.of this.Consent Decree and set forth in the Record of Decision for
the Site and the administrative-record ZZE Site File-supporting-the-Record-of Decision. For
purposes of Paragraph 8798, the information and the conditions known to EPA shall include.
only that information and those conditions known to EPA as of the date.of Certification of

Completion of the Remedhiat-Action RAIWork: and set forth in the Record 6f Decision, the Sife;

reeerd: or in any information received by EPA pursuant to the requirements of this Consent

Decree prior to Certification of Completion of the Remediat-Action RA"Work!

89100. General reservations of rights. The covenants not to sue set forth above do
not pertain to any matters other than those expressly specified in Paragraphs 8492 and 8586.
The United States reserves, and this Consent Decree is without prejudice to, all rights -against

Settling Defendants with respect to all other matters, including but not limited to, the following:
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a. cIaim.s based on a failure by Settling Defendants to meet a requirement of

this Consent Decree;

b. liability arising from the past, present, or future disposél, release, or threat

of release of Waste Materials outside of the Site;

C. liability for future disposal of Waste Material at the Site, other than as

provided in the ROD, the Work, or otherwise erdered authorized by EPA,;

d. liability for damages for injury to, destruction of, or loss of natural

resources, and for the costs of any natural resource damage assessments;

1

e. criminal liability;

f. liability for violations of federal or state law which occur during or after

implementation of the Remedial Action; and

g. liability for implementation of the contingenl/ered)] rovided for in the -

ROD. - R L«,E:ﬂl W

-~

90101.  Work Takeover. In the event EPA determines that Settling Defendants have

ceased implementation of any portion of the Work, are seriously or repeatedly deficient or Ia_te
in their performance of the Work, or are implementing the Work in a manner which may cause
an endangerment to human health or the environment, EPA may assume the performance of
all or any portions of the Work as EPA determines necessary. Settling Defendants may invoke
the procedures set forth in Section XXl (Dispute Resolution), Paragraph 6474, to dispute
EPA's determination that takeover of the Work is warranted under this Paragraph. Costs

incurred by the United States nat inconsistent with:the:NER:iin performing the Work pursuant to
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this Paragraph shall be reimbursed to EPA by the respective Settling Defendérits within 30 days

of receipt of a demand for payment by EPA.

94102.  Notwithstanding any other provision of this Consent Decree, the United
States retains all authority and reserves all rights to take any and all response actions

authorized by law.

XXHIV. COVENANTS BY SETTLING DEFENDANTS

P

52103. Covenant Not to Sue. Subject to the reservations in Paragraph 93104,

Stnont

Settling Defendants hereby covenant not to sue and agree not to assert any claims or causes
of action against the United States with respect to the. Site, and Past and Future Response

Costs as defined herein, or this Consent Decree, including, but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507)

through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;

b. any claims against the United States, including any department, agency

or instrumentality of the United States! under CERCLA Sections 107 or 113 related to the Site;

C. any claims arising out of response activities at the Site, including claims
based on EPA's selection of response actions, oversight of response activities or approval of

plans for such activities; or

d. any claims for costs, fees or expenses incurred in this action, including claims

under 28 U.S.C. § 2412 (Equal Access to Justice Act), as amended.

-72-




DRAFT - JANUARY 15, 1999 .

93104. © The Settling Défendants reserve, and this Consent Decreé is without
prejudice to, claims against the United States, subject to the provisions of Chapter 171 of Title
28 of the United States Code, for money damages for injury or loss of property or personal
injury or death caused by the négligent or wrongful act or omission of any employee of the
United States while acting within thevscope of his office or employment under circumstances
where the United States, if a private person, would be liable to the claimant in accordance with
the law of the place where the act or omission occurred. However, any such claim shall not
include a claim for any damages caused, in whole or in part, by the act or omission of ény
person, including any contractor, who is not a federal employee as that term is defined in 28
U.S.C. § 2671, nor shall any such claim include a claim based on EPA's selection of response
actions, or the oversight or approval of the Settling Défendants‘ plans or activities. The

foregoing applies only to claims which are brought pursuant to any statute other than CERCLA

and for which the waiver of sovereign immunity is found in a statute other than CERCLA;

94105. Nothing in this Consent Decree shall be deemed to constitute

preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or

40 C.F.R. § 300.700(d). . ~

- A

_ (/(}\,,Aijd “{ 95108.  Settling Defendants agree to waive all claims or causes of action (except
&t

> Claimsito enfdicerobligations;under this Consent Decree)jthat they may have for all matters

S et Uty

MatterSiAddréssediherein relating to the Site, including for contribution, against each other and

the following persons:

a. any person (i) whose liability to Settli'ng Defendants with respect to the Site
is based solely on CERCLA § 107(a)(3) or (4), (ii) who arranged for the disposal, treatment, or
transport for disposal or treatment, or accepted for transport for disposal or treatment, of only

Municipa! Solid Waste or Sewage Sludge owned by such person, and (iii) who is a Small
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Business, a Small Non-profit Organization, or the Owner, Operator, or Lessee éf Residential

Property; and

b. any person (i) whose liability to Settling Defendants with respect to the Site

~is based solely on CERCLA § 107(a)(3) or (4), and (ii) who arranged for the disposal, treatment,

or transport for disposal or treatment, or accepted for transport for disposal or treatment, of 55
gallons or less of liquid materials containing' hazardous substances, or 100 pounds or less of
solid materials containing hazardous substances, except where EPA has determined that such

material contributed or could contribute significantly to the costs of response at the Site.

XXHYV. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

t

.

96;197; Nothing in this Consent Decree shall be construed to create any rights in, or
grant any cause of action to, any person not a Party to this Consent Decree. The preceding
sentence shall not be construed to waive or nullify any rights that any person not a signatory to
this decree may have under applicable law. Each of the Parties expressly reserves any and all
righté (including, but not limited to, any right to contribution), defenses, claims, demands, and
causes of action which each Party may have with respect to any maﬁer,_iransaction, or

occurrence relating in any way to the Site against any person not a Party hereto, except as

<<<<<

e

97108. The Parties agree, and by entering this Consent Decree this Court finds, that
the Settling Defendants are entitled, as of the effective date of this Consent Decree, to
protection from contribution actions or claims as provided by CERCLA Section 113(f)(2), 42

U.S.C. § 9613(f)(2) for m Matters a Addressed in this Consent Decree. Thlsgofgﬁﬁglén

SRET :’fl“. 5
dlemployeesy

protection shallialse apply.to the'SettlingiDefend: %’ﬁ”ﬁ‘é‘??fé‘f?@é’ﬁ?%%if&tdfs

SUREESSoTSaRd assigns .but only t57THE BXISHTTRAL ANy alleged liability SF e officar Tairactor)
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Bam g

ermployeey sUCCESSor Of assighis based on itSstatisTnd inits capacityiasian officer i director!

employeéiisuccessor:idriassighiof the:Settiing:Defendant, and:notitotheléxtent that,

any-alleged

ligbility arose independently of the;alleged liability of the;Settling Defendant..

98109. The Settling Defendants agree that with respect to any suit or claim for
contribution brought by them for matters related to this Consent Decree they will notify the
United States in writing no later than 68 fortyZfive (45) days prior to the initiation of such suit or

claim.

99110.  The Settling Defendants also agree thét with respect to any suit or claim for
contribution brought against them for matters related to this Consent Decree they will notify in
writing the United States within--+e fifteen:(15) days of service of the complaint on them. In
addition, Settling Defendants shall notify the United States within 48 fifteeni(d5) days of service
or receipt of any Motion for Summary Judgment and within 48 fifteen’(15) days of receipt of any
order from a court setting a case for trial.
eSS
In any subsequent administrative or judicial proceeding initiated by the .

United States!/for injunctive relief, recovery of response costs, or other appropriate relief relating
to the Site, Settling Defendants shall not assert, and may not maintain, any defense or claim
based upon the principles of waiver, res judicata, collateral estoppel, issue preclusi'on, claim-
splitting, or other defenses based upon any contention that the claims raised by the United

' FZOV(LC, ' - A's '
States|in the subsequent proceeding were or should have been brought in the instant case;

provided, however, that nothing in this Paragraph affects the enforceability of the covenants not

to sue set forth in Section XXIII: (Covenants Not to Sue by Plaintiff). aaQ ‘"H () é E

XXPAVI. ACCESS TO INFORMATION
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+.9+‘1 12.  Settling Defendants shall provide to EPA, upon request, c"bﬁies of all
documents and information within their possession or control or that of their contractors or
agents relating to activities at the Site or to the implementation of this Consent Decree,
including, but not limited to, sampling, analysis, chain of custody records, manifests, trucking
logs, receipts, reports, sample traffic routing, correspondence, or other documents or

information related to the Work. Settling Defendants shall also make available to EPA, Gpon|

investigation, information gathering, or testimony, their employees, agenfs, or representatives

with knowledge of relevant facts concerning the performance of the Work.

482113.  a. Settling Defendants may assert business confidentiality claims covering
part or all of the documents or information submitted to Plaintiff under this-Consen't Decree to
the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.

§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be
confidential by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If
no claim of confidentiality accompanies documents or information when they are submitted to
EPA, or if EPA has notified Settling Defendants that the documents or inT—'ormation are not
confidential under the standards of Section 104(e)(7) of CERCLA, the public may be given .

access to such documents or information without further notice to Settling Defendants.

b. The Settling Defendants may assert that certain documents, records and
other information are privileged under the attorney-client privilege or any other privilege
recognized by federal law. If the Settling Defendants assert such a privilege in lieu of providing
documents, they shall provide the Plaintiff with the following: (1) the title of the docu’rﬁent,
record, or information; (2) the date of the document, record, or information; (3) the name and

title of the author of the document, record, or information; (4) the name and title of each
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addressee and recipient; (5) a description of the contents of the document, récbrd, or
information: and (6) the privilege asserted by Settling Defendants. However, no documents,
reports or other information created or generated pursuant to the requirements of the Consent

Decree shall be withheld on the grounds that they are privileged.

483114.  No claim of confidentiality shall be' made with respect to any data, including,
but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the

Site.

XXVII. RETENTION OF RECORDS

404115. a.  Until 10 years after the Settling RA Defendants' receipt of EPA's
notification pursuant to Paragraph 5658.b of Section XiV] (Certification of Completion), each
Settling RA Defendant shall preserve and retain all records and documents now in its
possession or control or which come into its poséession or control that relate in ény manner to
the performance of the Work or liability of any person for response actions conducted and to be
conducted at the Site, regardless of any corporate retention policy to the:COntrary. Until 10
years after the Settling RA Defendants' receipt of EPA's notification pursuant to
Paragraph 56858.b of Section XiVI (Certification of Completion), Settling RA Defendants shall
also instruct their contractors and agents to preserve all documents, records, and information of

whatever kind, nature or description relating to the performance of the Work.

b. Until 10 years after the Settling O&M Defendants' receipt of EPA's

ey

notification pursuant to'Paragraph 5459.b of Section XIWVI (Certification of Completion), each

Settling O&M Defendant shall preserve and retain all records and documents now in its

possession or control or which come into its possession or control that relate in any mannerto
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the performance of the Work or liability of any person for response actions co‘hducted and to be
conducted at the Site, regardless of any corporate retention policy to the contrary. Until 10
years after the Settling O&M Defendants' receipt of EPA's notification pursuant to

shall also instruct their contractors and agents to preserve all documents, records, and

information of whatever kind, nature or description relating to the performance of the Work.

405116. At the conclusion of this document retention period, Settling Defendants
shall notify the United States at least 90 days prior to the destruction of any such records or
documents, and, upon request by the United States, Settling Defendants shall deliver any such
records or documents to EPA. The Settling Defendants may assert that certain documents,
records and other information are privileged under the attorney-client privilege or any other
privilege recognized by federal law. If the Settling Defendants assert such a privilege, they
shall provide the Plaintiffs with the following: (1) the title of the document, recbrd, or
information; (2) the date of the document, record, or information; (3) the name and title of the
author of the document, record, or information; (4) the name and title of ,é'ach addressee and
recipient; (5) a description of the subject of the document, record, or information; and (6) the
privilege asserted by Settling Defendants. However, no documents, reports or other
informétion created or generated pursuant to the requirements of the Consent Decree shall be

withheld on the grounds that they are privileged.

486117.  Each Settling Defendant hereby certifies individually that, to the best of its
knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed
or otherwise disposed of any records, documents or other information relating to its potential

liability regarding the Site since notification of potential liability by the United States or the State
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or the filing of suit against it regarding the Site and that it has fully complied witﬁ any and all
EPA requests for information pursuant to Section 104(e) and 122(e) of CERCLA, 42 U.S.C..

9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 6927.

XXVIii. NOTICES AND SUBMISSIONS

467418..  Whenever, under the terms of this Consent Decree, written notice is
required to be gi'ven ora report or other document is required to be sent by one Party to
anofher, it shall be direct_ed__to the individuals at the addrésses specified below, unless those
individuals or their siJCCessofs give notice of a cha’nge' to the other Parties in writing. All notices |
and submissions shall be considered effective upon receipt, unless otherwise provided. Written
notice as specified herein shall constitute complete sétisfaction of any written notice
requirement of the Consent Decree with respect to the United States, EPA, and the Settling
Defendants, respectively.

As to the United States: . Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611 . -

Washington, D.C. 20044-7611
Re: DJ # 90-11-2-1109

and

Director, Superfund Division

United States Environmental Protection Agency
Region 5

77 West Jackson Boulevard

Chicago, lllinois 60604

As to EPA: Jon Peterson
EPA Project Coordinator
United States Environmental Protection Agency
Region 5
77 West Jackson Boulevard
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Chicago, lllinois 60604

As to the Settling RA Defendants: [Name] M va

Settling Defendants' Project C b dinator
_ [Address] -

As to the Settling O&M Defendants: [Name]
Settling Defendants' Project Coordinator
[Address]

XXWHIX. EFFECTIVE DATE

408119.  The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court, except as otherwise provided herein.

XXWHX. RETENTION OF JURISDICTION

v

469120. This Court retains jurisdiction over both the subject matter of this Consent
" Decree and the Settling Defendants for the duration of the performance of the terms and
provisions of this Consent Decree for the purpose of enabling any .of the Parties to apply to the
Court at any time for such further order, direction, and relief as may be necessary or
appropriate for the construction or modification of this Consent Decree, or to effectuate or
enforce compliance with its terms, or to resolve disputes in accordance with Section XBXXI

(Dispute Resolution) hereof.
XX%XI. APPENDICES

4468121.  The following appendices are attached to and incorporated into this

Consent Decree:

"Appendix A" is the RA Work Plan.

"Appendix B" is the O&M Plan.

sAppendix C”isithe Liegal Déscription of the Adjacent Parcéls;
"Appendix € D" is the ROD.
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“Appendix B E” is the Remedial Design A
“Appendix E F’ is the description and/or map'of the Site

"Appendlx F G" is the Draft Easement

"Appendlx G 1"is the EPA—approve -Construction Schedule

2

XXXIl. COMMUNITY RELATIONS

444122, Settling Defendants shall propose to EPA their participation in the
community relations plan to be developed by EPA. EPA will determine the appropriate role for
the Settling Defendants under the Plan. Settling Defendants shall also cooperate with EPA in
providing information regarding the Work to the public. As requested by EPA, Settling
Defendants shall participate in the preparation of such. information for dissemination to the
public and in public meetings which may be held or sponsored by EPA to explain activities at or

relating to the Site.

XXXIiI. MODIFICATION

+12123. Schedules specified in this Consent Decree for compjetion of the Work may
be modified by agreement of EPA and the Settling Defendants. All such'modiﬂcations shall be

made in writing.

+13124. a. Except as provided in Paragraph 13 ("Modification of the RA Work
Plan or related Work Plans"), no material modifications shail be made to the RA Work Plan
without written notification to and written approval of the United.States, Settling RA Defendants,
and the Court. Prior to providing its approval to any modification, the United States will provide
the State and:Settling. O&M Défendantsiwith a reasonable opportunity to review and comment
on the. proposed modification. Modifications to the RA Work Plan that do not materially alter &

that document may be made by written agreement between EPA, after providing the Statep_fitl'f9 v
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a reasonable opportunity to review and comment on the proposed modiﬁcatio’h,:‘and the Settling

RA Defendants.

b. ©  Except as provided in Paragraph 4820 ("Modification -of the O&M Plan or
Related Plans"), no material modifications shall be made {0 the O&M Plan without written
notification to.and written approval of the United States, Settling O&M Defendants, andthe _
Court. Prior to providing its approval to any modification, the United States will provide the
State with a reasonable opportunity to review and comment on the proposed modification.
Modifications to the O&M Plan that do not materially alter that docyment may be made by

written agreement between EPA, after providing the State with a reasonable opportunity to

review and comment on the proposed modification, and the Settling O&M Defendants.

. o

444125. Nothing in this Becree shall be deemed to alter the Court's power to

enforce, supervise or approve modifications to this Consent Decree.

XXXHV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

445126. This Consent Decree shall be lodged with the Court [Qr a period of not less
than thirty (30) days for public noﬁce and comment in accordance with Section 122(d)(2) of
CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right
to withdraw or withhold its consent if the comments regarding the Consent becree disclose
faéts or considerations which indicate that the Consent Decree is inappropriate, improper, or
inadequate. Settling Defendants consent to the entry of this Consent Decree without further

notice.

446427.  If for any reason the Court should decline to approve this Consent Decree
in the form presented, this agreement is voidable at the sole discretion of any Party and the

terms of the agreement may not be used as evidence in any litigation between the Patrties.
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XXXHY. SIGNATORIES/SERVICE

+47128. Each undersigned representative of a Settling Defendant to this Consent
Decree and the Assistant Attorney General for the Environment and NaturaI-Resources Division
of the Department of Justice certifies that he or she is fully authorized to enter into the terms
and conditions of this Consent Decree and to execute and legally bind such Party to this

document.

418129.  Each Settling Defendant hereby agrees not to oppose entry of this Consent
Decree by this Court or to challenge any provision of this Consent Decree unless the United
States has notified the Settling Defendants in writing that it no longer supports entry of the

1

Consent Decree.

+149130. Each Settling Defendant shall identify, on the attached signature page, the
name, address and telephone number of an agent who is authorized to accept service of
process by mail on behalf of that Party with respect to all matters arising under or relating to
this Consent Decree. Settling Defendants hereby agree to accept service in that manner and to
waive the formal service requirements set forth in Rule 4 of the Federal R—'ules of Civil

Procedure and any applicable local rules 6f this Court, including, but not limited to, service of a

summons.

XXXPAE. FINAL JUDGMENT

420131,  Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between and among the United States and the Settling
Defendants. The Court finds that there is no just reason for delay and therefore enters this

fudgment as a final judgmeht under Fed. R. Civ. P. 54.
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SO ORDERED;ADIUDGED/AND DECREED THIS __ DAY OF

1989,

United States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.

City of Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site.

- FOR THE UNITED STATES OF AMERICA.:

Date Lois J. Schiffer
Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice .
Washington, D.C. 20530

1

Date Francis J. Biros
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20530-7611

Date ' W. Francesca Ferguson
Assistant United States Attorney
Western District of Michigan
U.S. Department of Justice
P.O. Box 208
Grand Rapids, Michigan 49501-25110
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.

City of Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site.

FOR THE UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY:

Date David A. Ulirich
Acting Regional Administrator, Region 5
U.S. Environmental Protection Agency
77 West Jackson Boulevard
Chicago, lllinois 60604

Date Connie Puchalski
Assistant 'Regional Counse!
U.S. Environmental Protection Agency
Region 5
77 West Jackson Boulevard
Chicago, lllinois 60604
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of. United States v.

City of Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site.

i FOR COMPANY, INC.

Signature:

Date Name (print):

Title:

Address:

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):

Title:

Address: '

Ph. Number:
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32. For those areas of the Sitc, or any other property where access and/or land/water use bi %Qg
restrict.ons are needed to implement this Consent Decree, and owned or controlled by persons

other than any of the Settling Defendants, Settling RA Defendants shall use best efforts to secure

from such persons:

i.. An agreement, by February 15, 1999, to provide access thereto for all Settling
Defend ants, as well as for the United States on bechalf of EP A, and the State on behalf of MDEQ,
as well as their representatives (including contractors), for the purpose of conducting any and all
activitii:s necessary for construction of a landfill cap on those properties where access is necessary’
for the construction of such cap;

.. An agreement, by June 1, 1999, to provide access thereto for all Settling Defendants, as
well as for the United States on behalf of EPA. and the State on behalf of MDEQ, as well as their
representatives (including contractors), for the purpose of conducting any and all activities
necessary for maintaining, inspecting or sampling any groundwater monitoring well on those
propert:cs where access is necessary for the maintenance, inspection or sampling of any
ground vater monitoring well. -

’ New pacagraph 33

33. Fo» those areas of the Site, or any other property where access is needed for the sampling of
residential wells, and owned or controlled by persons other than any of the Settling Defendants,
Setrlling: O & M Defendants shall use best efforts 1O secure from such persons an agrecment to
allow the sampling of such residential wells.



